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JULIUS JENSEN IIT CHAUNCEY L. WADDELL {) || 
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COMPLAINT IN RUSKAY V. JENSEN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SOPHIE RUSKAY, ; Civ. No 
Plaintifé, 7/ fin. 3/69 


~against- PLAINTIFF 
DEMANDS TRIAL 
JULIUS JENSEN III CHATINCEY L. WADDELL BY JURY 
JOE JACK MERRIMAN MONTE J. WALLACE 
CORNELIUS ROACH NEIL W. WALLACE 
MITCHEL J. VALICENTI COMPLAINT 


JOHN DOE 1 to JOHN DOE 100 (fictitious names, 
the true names being unknown to plaintiff, the 
parties intended being those, other than any 
defendants above named, who on or before 
April 18, 1969 entered into an agreement to 
sell stock of Waddell & Reed, Ine. to 
Continental Investment Corporation) ; 


RICHARD ROE 1 to RICHARD ROE 1,000 (fictitious 
names, the true names being unknown to plain- 
tiff, the parties intended being those, other 
than any defendants above named, who in 1969 
sold stock of Waddell & Reed, Inc. to 
Continental Investment Corporation) ; 
WADDELL & REED, INC. (a New York corporation); 
WADDELL & REED, INC. (a Massachusetts corpora- 
tion previously known as CWR Corporation); 
CONTINENTAL INVESTMENT CORPORATION; and 
UNITED FUNDS, INC., 


Defendants. 


Plaintiff, by her attorneys, Pomerantz Levy Haudek 
& Block, complaining of defendants, alleges on information 


* 


and belief, except that paragraph 2 is alleged on knowledge: 


1.(a) The Court's jurisdiction is based on the 


Investment Company Act of 1940, 15 USC §§ 80a-1 et seq. (the 


\ 
A 2 


"Act"), the rules and regulations issued thereunder, and the 


principles of pendent jurisdiction. 


(6b) The claims alleged herein are based on the 
Act, the rules and regulations issued thereunder, and common 


law principles. 


(c) The acts and transactions complained of 
occurred in substantial part in the Southern District of New 


York. 


2.(a) Plaintift is a stockholder of defendant United 
Funds, Inc. (the "Fund") and has been such since Februar, 1956 


and at the times of the transactions complained of. 


(b) Plaintiff brings this action derivatively 


on behalf of the Fund and its sc xzkholders. 


(c) The action is not brought collusively to 
confer upon this Court jurisdiction which it would otherwise 


not have. 


“ 3.(a) The Fund, a Delaware corporation, was at all 
times herein mentioned and now is a mutual fund registered 


under the Act as an open-end management investment company. 


(b) In and about June 1969, the net assets of the 


Fund exceeded two billion dollars in value. —_ 


(c) In and about June 1969 the Fund had outstanding 


more than 275,000,000 shares of stock. 


(d) In and about June 1969, the Fund had and OTs 
now has more than 500,000 stockholders widely scattered through- 


out the United States and foreign countries. 


4.(a) In 1969 and for many years prior thereto, 
defendant Waddell & Reed, Inc. ("WER"), a New York corporation, 


acted as the investment adviser of the Pund. 


(b) Pursuant to the investment advisory agreement 
between the Fund and W&R, the Fund paid WER advisory fees 
computed daily at the annual rate of 1/2 of 1% of the first 
$500 million of the net assets of the Fund, and on each additional 
$500 million of net assets at the following reduced rates: 0.45%; 
0.4%; 0.375%; to a minimum of 0.35% on assets in excess of 
$2 billion. The fees so computed were reduced, pursuant to a 
contractual formula, by a percentage of the annual net profits 


of a brokerage subsidiary of WéR. 


(=) The fees paid by the Fund to W&R for each of 
the years from 1966 to 1970 ranged from more than eight to more 


than nine million dollars. 


(d) Under the advisory agreement, W&R continuously 
rendered investment advice to the Fund, determined what securi- 
ties were to be purchased or sold, and executed the purchase and 


sale orders. 


(e) Under the terms of the advisory agreement, W&R 


furnished the Fund with office space and equipment and with 


| executive and clerical personnel and paid all reasonable expenses 


er ete ase en i ma em ees ee yg i: 


A 


of the Fund incurred in the ordinary course of its business 
(other than the fees of its directors, attorneys, accountants 
and custodians, taxes and any extraordinary expenses). The 
compensation of all officers and employees of the Fund was paid 


by WER. 


5. In 1969 and for many years prior thereto, WE&R 


acted as the principal underwriter for the shares of the Fund 
pursuant to an underwriting agreement, under which W&R sold the 
shares of stock of the Fund to the public on a continuous basis 
at a price equal to the net asset value of the shares plus a 
sales load or commission equal to 8-1/2% of the sales price. 


On sales of $25,000 or more, the sales load was scaled down. 


” 


6.(a) In and about June 1969, the Fund had fifteen 
directors, including defendants Merriman, Roach, Valicenti and 


Waddell. 


(b) Defendant Roach was the president and a director 


of the Func He was also the president and a director of W&R. 


- (¢c) Defendant Waddell was a vice president and 
director of the Fund. He was also the chairman of the board 


of WER. 


(ad) Gerald Gilbert was a vice-president and director 


“ 


of the Fund. He was also an executive vice-president and 


director of WER. 


(e) Defendant Merriman was a vice-president and 


e 
w 
director of the Fund. He was also vice-chairman of the board 


and a director of WER. 


(f) Defendant Valicenti, a director of the Fund, 
was also a director of W&R. He was a member of the firm of 
Valicenti, Leighton, Reid & Pine, counsel for the Fund as well 


as for WER. 


7.(a) Defendant Continental investment Corporation 


("Continental") is a Massachusetts corporation. 
P 


(b) “Defendant M.J. Wallace was at all times here 
relevant and now is the chairman of the board, president and 


a major stockholder of Continental. 


(c) Defendant N.W. Wallace was and is vice-chairman 


of the board and a major stockholder of Continental. 


(ad) Defendant Jensen III was and is executive vice- 


president and a director of Continental. 


(e) Defendants M.J. Wallace, N.W. Wallace and 
Jensen III caused the acts and transactions of Continental herein 


alleged. 


(£) CWR Corporation, a Massachusetts corporation, 
was and is a wholly owned subsidiary of Continental. On or 
about December 31, 1969, W&R was merged into CWR Corporation, 


the latter acquiring all of W&R's assets and assuming all its 


liabilities. CWR Corporation thereupon changed its name to 


Waddell & Reed, Inc.; it is joined as a defendant under that 
mame. References herein to W&R include, where applicable, CWR 


Corporation under its new name. 


8.(a) In 1969 the outstanding stock of W&R consisted 
of 913,119 shares of Class A common stock and 113,930 shares 


of Class B common stock. 


(b) The shares of both Classes had a par value of 
one dollar per share and were in all respects identical, except 
that the Class A shares were non-voting common stock and the 


Class B shares were voting common stock. 


(c) As of August 27. 1968, W&R had net assets 
worth $18,486,618, equal to about 8 for each share of WS&R's 
outstanding stock. Such values remained substantially the same 


during the ensuing twelve months. 


(d) During the first half of 1969, defendant 
Waddell owned 36,775 shares (32.28%) of the Class B stock and 


136,993 shares (15%) of the Class A stock. 


(e) Defendant Merriman owned 14,068 shares (12.35%) 


of the Class B stock. 


(f£) . Defendant Roach owned 4,420 shares (3.88%) 


of the Class B stock and i800 shares (0.20%) of the Class A 


stock. 


9.(a) On or before April 1, 1969, the holders of 


7 


61.69% of the Class B common stock of W6&R, including defendants 


defendant Continental for the sale to Continental, at a price 


i 
Waddell, Merriman and Roach, entered into a contract with a 
of $80 per share, of all the Class A and Class B shares of | 


i} 
4 


W&R owned by the selling stockholders (the "Continental Contract’); ad 


(b) The names of the other parties to the 
Continental Contract, who agreed to sell their We&R shares to 
Continental, are unknown to plaintiff, They are joined as Dy 


defendants under the fictitious names John Doe 1 to John Doe 100. ‘pe 


(c) Under the terms of the Continental Contract, 
Continental undertook to make a tender offer to purchase, at 


$80 per share, all Class A and Class B common shares of WSR not 


covered by the Continental Contract. Continental's obligation 


° my a\ 
to purchas2 under the tender offer was to be conditioned upon / 


} 
4 a 


the tender thereunder of sufficient shares sc that Continental 


Classes, including the shares covered by the Continental ne 


would acquire at least 80% of the outstanding stock of both } q 
(ad) The closing under the Continental Contract. was ; 

expected to take place simuliar.ecusly with the passage of title 

to Continental of the shares to be purchased by it under the 

tender offer. 5 


(e) By virtue of §§ 15(a), 15(b), 2(a) (4) and 


- 


2(a)(9) of the Act, the consummation of the Continental Contract 
was bound to result in the termination of the advisory and Ply O 


underwriting agreements »etween the Fund and WSR. These 
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advisory and underwriting agreements were tte principal source 

of W&R's income. Without these agreements, the W&R stock, having 
an asset value of only about $18 a share, could not have been 
sold at a price of $80 a share. Accordingly, the Continental 
Contract provided that Continental's obligation to purchase the 
W&R shares covered by the Continental Contract and to make the 
tender offer was subject to the conditions precedent (i) that 


the stockholders of the Fund wovld approve the reinstatement of 


the advisory agreement, and (ii) that the board of directors 


of the Fund would approve the reinstatement of the underwriting 


agreement. 


(£) In connection with the conclusion of the 
Continental Contract, it was understood among the parties there 
to and W&R that W&R, its officers, directors and principal 
stockholders would use their best efforts to secure the rein- 
statement of the advisory agreement by the stockholders of the 
Fund and the reinstatement of the underwriting agreement by the 


board of directors of the Fund. 


wae 


Osta Undar date of April 18, 1969, the management 

| of the Fund, pursuant to recommendations of W&R, its officers, 

directors and principal stockhoiders, issued a Notice of Post- 
poned Annual Meeting of Stockholders to be held on June 3, 1969, 

accompanied by a Proxy Statement likewise dated April 18, 1969 


om" 


(the "Proxy Statement"). 


(b) The Notice of Meeting and Proxy Statement 
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recited that the meeting was called for the purposes, among 
others, of reelecting the fifteen incumbent directors of the 
Fund, of continuing the Fund's advisory agreement with WER 
(with modifications not here relevant) and of approving the 
reinstatment of the advisory agreement upon the consummation 


of the sale of W&R stock to Continental. 


(c) The Proxy Statement recited, among other 
things: The proxies were solicited by the management of the 
Fund. The cost of solicitation would be borne by W&R. The 
solicitation would be made by use of the mails, but might also 
be made by telephone, telegraph and personal interviews. The 
management of the Fund recommended approval of the reinstate- 
ment of the advisory agreement. If the sale of W&R stock to 
Continental was consummated, no changes in the membership of 
the board of directors of the Fund or in the existing manage- 


ment of W&R were contemplated. 


(d) Substantial parts of the information set forth 
in the Proxy Statement and relevant to the proposed approve 1 


of the reinstatement of the adviscry agreement had been supplied 


by W&R, Continental, and their respective directors, officers 


and principal stockholders. 


(e) The Notice of Meeting and Proxy Statement 
were mailed to the stockholders of the Fund. A large number 
of the stockholdezs resided in the Southern District of New York 


and received the Proxy Statement in said district. W&R did pay 
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the cost of solicitation and also used the telephone, telegraph 


and personal interviews for such solicitation. 


11. (a)_ At the annual meeting of June 3, 1969, the 
stockholders of the Fund, in reliance on the Proxy Statement, 
its recommendations and representations, reelected the fifteen 
incumbent directors of the Fund and approved the reinstatement 
of the advisory agreement upon the consummation of the sale of 


WER stock to Continental. 


(b) On or about the same day, June 3, 1969, the 


board of directors of the Fund approved the reinstatement of 


the underwriting agreement between the Fund and W&R upon the 


consummation of the sale of W&R stock to Continental. 


12.(a) On or shortly after June 3, 1969, Continental 
assigned its rights under the Continental Contract to its wholly 
owned subsidiary, CWR Corporation, and caused the latter to 
issue a tender offer for all outstanding W&R shares (other than 
those covered by the Continental Contract) at $80 a share. A 
vast majority of the outstanding W&R shares were thereupon 

eandeead to CWR Corporation. a 

(bo) The names of the persons who tendered and 
thereafter sold their W&R shares to CWR Corporation are unknown 
to plaintiffs. They are joined as defendants under the ficti- 


tious names Richard Roe 1 to Richard Roe 1000. 


(c) The Continental Contract was consummated 


~ On or about July 2, 1969. At the same time, title to the 
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tendered W&R shares passed to CWR Corporation. CWR Corporation 


thus purchased and acquired 99.99% of the outstanding Class B 


stock and 97.7% of the outstanding Class A stock of W&R at an 


aggregate price of about $80 million. 


(d) Following the closing of the Continental 
Contract on July 2, 1969, the management of the Fund reinstated 


the advisory and underwriting agreements with WER by executing 


ing prior agreements. 


13.(a) The transactions herein alleged constituted 
a sale to Continental and CWR Corporation of W&R's fiduciary 
positions as investment adviser and principal underwriter of 


the Fund, in violation of the Act and the common law. 


(b) The $62 million excess of the $80 million 
purchase price for the W&R stock over the $18 million net asset 


value of the stock constituted payment for the fiduciary offices. 


(c) Since Continental was willing to pay $62 million 
for the privilege of controlling or becoming the adviser and 


new agreements upon terms identical with those of the 
principal underwriter of the Fund, W&R, its directors, officers 
and principal stockholders breached their fiduciary duties to the 
Fund by causing that sum to be paid to the stockholders of W&R 


instead of channeling it to the Fund, either directly or through 


a reduction of the advisory fees payable by the Fund. 


(a) Defendants! conduct deprived the Fund and its 


stockholders of their statutory and common law rights to pass on 
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the reinstatement of the Fund's advisory and underwriting 
agreements under the guidance, uninfluenced by motives of 
personal gain, of W&R, its officers, directors and principal 


stockholders and the management of the Fund. 


(e) The defendants other than the Fund partici- 
pated, puysuant to a common plan and understanding among them, 
in bringing about the sale of the fiduciary offices. They are 
jointly and severally liable for their resulting profits and 


for the damages of the Pund. 


14.(a) By reason of the premises, the approval 
by the stockholders and directors of the Fund of the reinstate- 
ment of the advisory and underwriting agreements was void and 


of no effect. 


(6b) The reinstated advisory and underwriting 
agreements and any and all extensions and renewals thereof 


were and are void and of no effect. 


(c) W&R and Continental are jointly and severally 


liable to the Fund for the profits they derived from W&R‘S ~ 


acting as the investment adviser and principal underwritex 


of the Fund. 


15. The Proxy Statement of April 18, 1969 was 


materially false, misleading: and incomplete, in violation of 


§§ 20(a) and 34(b) cf the Act and the rules and regulations 


issued thereunder, at least in the following respects: 


‘ 
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(a) The Proxy Statement failed to reveal that 
the Fund and its stockholders were entitled to the profits which 
would accrue to the W&R stockholders from selling their shares 


to Continental. 


(b) The Proxy Statement represented, at the 
instanc of Continental, that if the sale of W&R stock to 
Continental was consummated, no changes in the membersiijin of 
the board of directors of the Fund or in the existing management 
of W&R were contemplated. In fact, however, Continental in- 
tended and planned, upon consummation of the sale to it of the 
“W&R stock, to place its own designees on the board of directors 
of the Fund and in the management of W&R. Pursuant to this 
plan and intention, and shortly after the closing of the 


Continental Contract, Continental caused its designees, William 


A. Reasoner, M.J. Wallace, Julius Jensen IIT and Jackson W. Goss, 


caused William A. Reasoner to be appointed the president of 


WER e 


! 

| 

4 

to be appointed directors of the Fund and directors of W&R, and | 
r 

| 


ea os 


By reason of the material falsity and incon- 
pleteness of the Proxy Statement, defendants are jointly and 


severally liable to the Fund, as alleged in qq 13 and 14. 


17. Demand upon the board of directors to bring 


this action would be futile because: 


(a) At the present time the board of directors 
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of the Fund consists of seventeen members. Twelve of them, 
constituting a majority, were directors of the Fund at the time 
of the transactions complained of, participated therein with 


knowledge or notice of their illegality, and are liable therefor. ' 


(b) Three other present directors are defendants 
M.J. Wallace, N.W. Wallace and Jensen III. They are also 
directors, officers and/or substantial stockholders of Con- 
tinentel and were such at the times of the transactions com- 
plained of. They participated in such transactions with 


knowledge or notice of their illegality and are liable therefor. 


(c) Another present director of the Fund, Jackson 
W. Goss, is a vice-president of defendant Continental, receives 
his entire compensation from Continental and is subject to con- 


tinental's domination and control. 


(d) Yet another present director of the Fund, 
William A. Reasoner, is also the president and a director of 
defendant W&R, receives his entire compensation from W&R, and 
is eee to the dc nination and control of W&R's parent,-- 


Continental. 


(e) None of the directors cf the Fund is thus free 
of an interest adverse to bringing this action. The institutior: 
of this action by the directors of the Fund would place it in 


a 


hostile hands and would prevent its effective prosecution. 


18. Demand upon the shareholders of the Fund to bring 


this action would be futile and is unnecessary because: 
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(a) The wrongs alleged herein violated the Act 


and are incapable of stockholder ratification. 


(b) Under Delaware law, the management of the 
Fund and its affairs, including the bringing of lawsuits, is 


entrusted to its directors and not to the shareholders. The 


shareholders cannot by resolution or otherwise require the 


Pund and its directors to bring an action. 


(c) The Fund has more than 500,000 shareholders 
scattered all over the United States and foreign countries. 
Their identity is subject to frequent changes. To secure 
action from the shareholders would require a proxy fight with 
Management, which controls the proxy machinery of the Fund 
and uses the Fund's moneys in preparing and mailing proxy 
material and soliciting the shareholders' votes. The conduct 
of a proxy fight by plaintiff would entail prohibitive expenses 
and would cause undue loss of time, so that the claims alleged 


might become barred by the statute of limitations or laches. 


WHEREFORE, plaintiff prays for judgment: 


(a) Requiring the defendants other than the Fund 
jointly and severally to pay to the Fund and its shareholders 


the defendants' profits and the Fund's losses; 


« 


(b) Allowing plaintiff the costs and expenses 


of this action, including reasonable counsel fees; 
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(c) Granting such other and further relief as 


may be just. 


POMERANTZ LEVY HAUDEK & BLOCK 


“a member of the firm 
Attorneys for Plaintiff 
295 Madison Avenue 
New York, N.Y. 10017 


STATE OF NEW .YORK 1 7 
COUNTY OF NEW YORK 


WILLIAM E. HAUDEK, being duly sworn, deposes and 


I am a member of Pomerantz Levy Haudek & Block, 
attorneys for the plaintiff herein. I have read the foregoing 
complaint and know its contents, which are true to my knowledge, 
except for the matters alleged on information and belief, which 
“I believe to be true. I am making this verification because 
the plaintiff, a resident of Queens County, is not in New York 


County where my firm and I maintain our office. 


of, © lat 


William E. Haudek 


Sworn to before me this 
15th day of July, 1971 


Lark R. Prk bing 


“ GENRE Re FRUHLING 
co TY 
ExSzy Public, State of New York 
be Mo. 24-1338230 
. Qualified in Kings County 


Commission Expires March 30, 1973 


COMPLAINT IN FELDMAN v. MERRIMAN 


‘ a a 


Plaintiff, 
-against- 
JOE JACK MERRIMAN, JULIUS JENSEN 111, 
CORNELIUS ROACH, MITCHEL J. VALICENTI, 
|CHAUNCEY L. WADDELL, MONTE J. WALLACE, 


INEIL W. WALLACE, WADDELL & REED, INC. COMPLAINT 
}(a Massachusetts corporation previously 


as CWR Corporation), WADDELL & ‘ 
ED, INC. (a New York corporation), ald sae G4) - 
NTINENTAL INVESTMENT CORPORATION and 
NITED FUNDS, INC., 


Defendants. 


Plaintiff, by his attorneys, Gavie 3. $. Cohen 
Abraham M. Glickman, complaining of defendants, alleges 
information and Felief, except for the allegations set 


orth in paragraph 2 hereinbelow, which are alleged on know- 
ledge: 


"1. (a) The Court's jurisdiction is based on th 
stmant Company Avt of 1940, 15 USC §§ 80a—-l et seq. ( the 
mAct”), the rules and regulations issued thereunder, and the 


Iprinciples of pendent jurisdiction. 


(b) The claims. alleged herein are based on 


@ Act, the rules and regulations issued thereunder, and 


law principles. 


(c) The acts and transactions complained / 
£ occurred in substantial part in the Eastern —— “If 
York. : 
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2. Plaintiff, a stackholder of defendant 
United Funds, Inc. (the "Pund") since in or about, 1959 to 
the present, and at the times of the transactions complained 
4 eieein. brings this action derivatively and on behalf of 


the Fund and its stockholders. 


3. The Fund, a Delaware corporation, was at 

fall times herein mentioned, and now is, a sek’ fund regis- 
tered under the Act as an open-end management investment com- 
any, one a more than one half million piebin tenes through 


ut the United States, many of whom are located in the Easter 


istrict of New York. 


4. In 1969 and for many years prior thereto, 
Setengent Waddell & Reed, Inc. ("W&R"), a New York corporatio 
doing business and having an office for the conduct of such 
business in the City and State of New York, acted as the in- 


estment adviser of the Fund, pursuant to an investment advi- 


sory agreement under which the Fund paid to W & R advisory | 


fees during the five year period 1966 through 1970 aggregatin 


in excess of $40 million. 


5. In 1969 and for many years prior thereto, 
&R also acted as the principal underwriter for the shares of 


e Fund pursuant to an underwriting agreement, 


6. In or about June 1969, the Fund had fifteen 
Hirectors, including defendants Merriman, a vice president of 
e Pund and vice chairman of the board of W&R; Roach, the | 


president of the Pund and the president and a director of W&R; 


* 


~ 
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addell, a vice president of the Fund and chairman o% the: 
board of W&R (Waddell maintaining offices and residing in the 
City and State of New York); and Valicenti, also a director 
of W&R, with offices and residence in the City and State of 
New York. In or about 1969, defendants Waddell, Merriman and 


Roach were also major stockholders of WER, 
' 


ae Defendant Continental Investment Corporetian 
("Continental") is ‘a Massachusetts corporation with offices 
ir Boston, Massachusetts. Defendants Monte J, Wallace, Neil 
° Wallace and Julius Jensen 111, all of whom reside in and 
have their offices in Massachusetts and who caused and direc- 
ted hs teehee of Continental hereinafter alleged, were 


at such times and still are, najor stockholders of Continenta 


8. CWR Corporation ("CWR"), a Massachusetts 
corporation, was and is a wholly-awned subsidiary of Conti- 
mental. On or about December 31, 1969, W&R was merged into 


CWR, the latter acquiring all of W&ER's assets and assuming all 


of it: liabilities. CwR thereupon changed its name to Waddel 


& Reed, Inc. (Massachusetts), 


9. On or before April 18, 1969, the holders 

f a majority of the Class B common stock of W&R, includin7 
defendants Waddell, Merriman and Roach, entered into an agree 
ent of sale with defendant Continental for the sale to Con- 
tinental, at a price of $80 per share (a price of $62 per 


share in excess of the asset value of such shares) of all of 


the Class A and Class B shares of W&R owned by the selling 


° 
FD wees Sem ae ses mm enmer e oF mm e e 


Lo ee Ne a 


Face ie Baal 


stockholders. Under the terms be the agreement, Continental 
undertook to make a tender offer to purchase, at $89 per 
share, all Class A and Class B common shares of W&R net in- 
cluded therein. 


10. By virtue of §§ 15(a), 15(b), 2(a) (4) and 


} 


\ 
(a) (3) of the Act, the consummation of the agreement of sale 


ould necessarily result in the termination of the advisory 


d underwriting agreements between the Fund and W6R. These 
jadvisory and underwriting agreements were the principal source 


f W&R's income, and the principal: reason for the difference 
etween the $18 per share asset value of W&R stock, and the 


80 per share sale price to Continental. 


Ls Under date of April 18, 1969, the es 
ent of the Fund, pursuant to recommendations of W&R, its 
fficers, directors and principal stockholders. and for the 
urpose of gontinuing the *ivisory and underwriting agreements 

1 etween the Fund and W&R, issued a Notice of Postponed Annual 
eeting of Stockholders to be held on June 3, 1969, accom- 
ied bya proxy statement (the "Proxy Statement") which nee 

ited, among cther things: that the proxies were being soli- 
ited by the management of the Fund; that the cost of solici- 
ation would be borne by W&R; tat the solicitation would be 
de by use of the mails, but might also be made by telephone, 
elegraph and pebewnad interviews; that the management of the 
und recomneiidied approval of the reinstatement of the ae 
greement; and that if the sale of W&R — to Continental 


ere consummated, no changes in the membership of the. board 


f directors of the Pund «: in the existing management of 


ontemplated. 


12. The aforesaid Notice of Meeting and Proxy 
tatement were delivered by the mails, and by other means and 
instrumentalities of interstate commerce, to the pancunsiaede 
£ the Fund throughout the United) States. A large number of 


e stockholders resided in the Eastern District of New York 


d received the Proxy Statement in said district. W&R did 


ay the cost of solicitation and also used the telephone, 


elegraph , and other means and instrumentalities ‘of inter- 
tate commerce, for such solicitation. 
Lo. At the annual meeting of June 3, 1969, the 

stockholders of the Fund, in reliance upon the Proxy State- 

ent, the material in which had been furnished by W&R, Conti- | 

ental and their respective officers, directors and principal 
tockholders, reelected the fifteen incumbent directors of 

e Fund and approved the reinstatement of the advisory 
areenene upon the consummation of the sale of WER stock to 
ontinental. Thereupon, the board of directors of the Fund 
Ppreuved the reinstatement of ‘the unde.writing agreement be- 


een the Fund and W&R upon such consummation. 


: i 14. On or about June 3, 1969, Continental 
= its rights under the agreement of sale to its wholly 
ed subsidiary, CWR, and caused the latter to issue a tender 
ffer for all outstanding W&k shares (other than those covere 
the agreement of sale) at sii per share. A vast eetoetay 
£ the outstanding W&R shares were thereupon tendered to CWR, 
nd the latter subsequently acquired title to such tendered 


hares. Thereafter, the management of the Fund reinstated 


. 
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@ advisory and underwriting agreements with W&R by ee 
ew agreements upon terms identical with those of the corre- 


sponding prior eee es 


LS The transactions herein alleged constitute 
sale by W&R to Continental and CWR of W&R's fiduciary po- 
sitions as investment adviser and principal underwriter of 
the Fund, in violation of the Act and the common law, and 
N&R, its directors, officers and principal stockholders 
reached their fiduciary duties to the Fund by causing the 
$62 million excess over the $18 million net asset value of 
the W&R stock to be paid to the stuckholders of WER, instead 
jot EO the Fund. 
16. Defendants! conduct deprived the Fund end 
its stockholders of their statutory and common Law rights to 
peogecty consider the reinstatement of the Fund's advisory 


sna Seerennen yn fee agreemunts. 


17. ‘The defendants other than the Fund parti- 
cipated in effectuating the sale of the fiduciary offices, 
pursuant to a common plan and scheme among them and are 
jointly and severally tiable for their resulting profits and 


for the damages of the Fund. 


18. BY reason of the the approval 
iby the stockholders and directors of the Fund of the rein- 
statement of the advisory and underwriting agreements, and 


the reinstated advisory and underwriting agreements them=- 


selves, were and are void and of no force a4 effect whatso-~ 


ever. 
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19. The Proxy Statement of April 18, 1969 was 
aterially false, misleading and incomplete, in violation of 
§§ 20(a) and 34(b) of the Act and the rules and regulations 


romulgated thereunder, because it failed to reveal that the 


Fund and its stockholders were entitled to the profits which 


would accrue to the W&R stockholders from selling their share 
to Continental; and, further, it represented, at the instance 
of Continental, that if the sale of W&R stock to Continental 
} were consummated, no changes in the membe:ship of the board 
of directors of the Fund or in the existing management of 
W&R were contemplated, when, in fact, however, such changes 


were contemplated and thereafter effected. 


20. By reason of the material falsity and in- 
complet of tne ser defendants are jointly 


and severally liable to the Fund, as alleged in paragraphs 


15 through 18 set forth hereinabove. 


21. Demand upon the board of directors of the 
Fund to bring this action would be futile, and would place it 
in hostile hands and thus prevent its actual prosecution, 
because a majority of their number participated in the trans- 


actions referred to hereinabove, 


22. Demand upon the shareholders of the Fund 
to bring this action would be futile and is unnecessary be- 
cause such shareholders cannot and could not, either actually 

lor legally, require th Fund and its directors to institut 


suit. 


a 
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WHEREFORE, piacere noun for tudgment as 
follows; 

(i) Requiring the defendants other than the 
Fund, jointly and severally, to pay to the Fund ang its share 


Olders the defendants' profits and the Fund's losses; 


(ii) Allowing the plaintiff the costs and dis- 
jPursements of this action, including reasonable attorneys’ 


fees; and 


(iii) Granting such other ana further relief as 


ay be just and proper in the premises. 7 


: 


. DAVID’ B. S. COHEN and 
ABRAHAM M. GLICKMAN 
Attorneys for Plaintiff 
Officc & P.O. Address 
919 Third Avenue 
New York, N. ¥. 10022 
Tel. No.:(212) 486-1266 


Eo OF NEW YORK ) 
SS.: 


OUNTY OF NEW YORK) 
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LOUIS FELDMAN, being duly sworn, deposes 


nd says: 
Deponent is the plaintiff in the within 


ction; deponent has read the foregoing complaint and knows 


he contents thereof; the same is true to deponent's own 
| 


nowledge, except as to the matters s therein stated to 


e alleged on information and belief, and as to those matters 


FS 


eponent believes it to be true. 


‘ “i f Op ee 
Cxwliees St f Miiecee 


LOUIS FELDMAN 


Sworn to before me this 


2" fy vif T1971 


day of 


DAVID 3. 8. Coney 
Notary Pik, 5c cone 
No. 31-573808U" “Quai. in N. ba 
ripission Expires tlarcy 30, 1975; 
Locssmeast saa, 


COMPLAINT IN WEBSTER FACTORS, INC. v. WADDELL 


Lge a se Er EP TE ne e 


UNITED STATES DISTRICT COURT A 27 
SOUTHERN DISTRICT OF NEW YORK : 
eee eee a ae aor meen me eT a 


- WEBSTER FACTORS, INC.,.. IL civ.nozZeé5 


Plaincifé, 
~againsc “ COMPLAINT 


| 

“CHAUNCEY L. WADDELL, RICHARD H. WADDELL, arts Seis ‘ 
THEODORE H. WADDELL, MITCHEL. J. VALICENTT, ‘ See eo 

ROBERT PERSCNS, JAMES W. XEMPER,Jr., JACK D. ai 42 F 

MERRIMAN, CORNELIUS ROACH, GERALD A. SILSERT, 

JOE JACK MERRIMAN, EDGAR SHOOK, CAMERON K. ieee 

REED, DUTTON BROOKFIELD, JAY 3. DILLINGHAM, . acne “. 

CLARENCE D. FELL, JACKSON W. GOSS, W. HARDY 

HENDROY, JULIUS JENSEN III, JCHN A. KROH, a 
THOMAS G. MacLAUGHLIN, WILLIAM A. REASONER,. 

: - 


CARL B. SCHUTZ, MONTE J.” WALLACE, .NEIL W:* ' P 
WALLACE, JOHN 3. WORNALL, WADDELL & REED, INC. 
(a New York Corporstion), WADDELL & REED, INC. 
(A Massachusetts Corporation formerly known. weer 
as CWR Corporation), CONTINENTAL INVESTMENT : 
CORPORATION, and UNITED FUNDS, INC., 


: cigs - +s Defendants. — 


ne wemew co wew ene cme nn 2 ese eo 8 cee ee Sees neem nny 


> Plaincifrt, by its attorneys, Weinstein & 
Levinson, for its complaint herein, alleges the following 
on information and belief except. as ‘to paragraphs "2" and 
“ge which. are alleged on knowledge: ¥ 


ALLEGATIONS COMMON TO 
ALL CAUSES OF ACTION 


air 


: -I. This action arises under the Investment 
Company Act of 1940 (Investment Act), “the Securities Exchange 
Act of 1934 (Exchange Act). and ca nike® and regulations - | _ 
promilgated under such Acts; jurisdiction is based. on 
Section 44. of the Investment, Company Act. of 1940, Section 
27 of che Securities Exchange Act ef 1934 and on principles 
_ of pendenc jurisdiction. 
“Z(s} Plsineifé is a corporation organized 
and. existing, under and. by- virtue of che laws of che Scate 
of New York. ee : eee S 
B) Plaincicsé, at the cime of the trans= 


actions described herein was snd still is'a shareholder of 


. 
. 
+ 


i: 


= 


BEST COPY AVAILABLE 
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AS ae 
a class of shares (denominated "United Science Fund") of 
defendant Uni ced Funds ,, Ine. (The Fund"), 


‘3, Plaineis£ brings this action derivatively 


in behalf of itself and all other Fund shareholders piel 
- situaced and in che right of che Fuad. 

4, This action is not brought coilusivel; | 
‘to confer on this Court juri sdiction which it would not other? 
wise have. . : ; 

2 of : 5. The Fund is a corporation ovpendsat and 

existing under and by virtue of the laws of the Scate of a 
Delawave and has operated as an open-end investment company. 
gigtececed under the Investment Act. ts tocal net assets 
at the end of 1969 were in excess of $2,480,000,000 and ic 
had een one million shareholders in 1969 and 1970. 

6. Defendant Waddell & Reed,Inc., a corpor= 


ef the State of New York ("Old Management"), was, until the 
eters merger complained of herein, investment adviser to che Tunc 
Pts ie and United Funds Canada-international, Inc. On March on 
1969 it had 913,119 shares of Class A common stock and 
113,930 shares of Class B stock issued and outstanding. ‘Tae 
Class 3. shares were the only voting shares. 

T.f:* On March 13, 1969 the following 


defendants or their ismediate families owned the number of - 


seh, shares of Old Management set forth opposite their names: 
te j Class A. Class 8B 
! CHAUNCEY L. WADDELL 766,783 27,595 : 
RICHARD A. WADDELL : 10,000 -° 33,890 | 
THEODORE H. WADDELL 9,080 3,890 
MITCHEL J. VALICENTI 2,365 ‘-.. 35000 | 
ROBERT PERSONS re _-0- 1,400 
JAMES.W. KEMPER,Jr. . Saas 5,000 
JACK D, MERRIMAN ; 17,000 6,000 
CORNELIUS ROACH 1,795 4,420 
GERALD A. GILBERT - 7,085 1,015 
JOE SACK MERRIMAN Oe 14, 068 
e - i vi hy . + ; - ° ; - 
* . ir -2- > u 


° 
eees ewer 
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j 
oes 3 ation organized and existing under and by virtue of the laws | 
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8.(a) Becweean January 1, 1969 and Auguse 7 
1969 che following dcfendsncs (hereinsfeer referved to as 


"1969 Directors") were directors of the Fund: 


Cameron K. Reed John A. Kroh 

Cornelius Roach Thomas G. MacLaughlin 
Jay 3. Dillinghsa - Carl B. Sénuts 

Clarence D. Fell Edgar Shook , 
W. Hardy Hendren Joha 3. Wornall. 


(o) The following defendants are presently 


directors of the Fund; 


Cameron K. Reed John A. Kroh 
Cornelius Roach Thomas G.MacLsughlia 
Dutton Brookfield . William A. Reasoner 
Jay B. Dillinghsa Carl 3. Schuez 
Clarence D. Fell Mitchell J. Valicenti 
Jackson W. Goss . : Monte J. Wallace 

W. Hardy Hendren Neil W. Wallace 
Julius Jensen III Joan 3B. Wdrnall. 


2 The individual defendants named in 
paragraph 7 owned a majority of the roting shares of Old 
Managemenc, which, in addition to being che investmens 
adviser to the Fund as hereinbefora alleged, was also ch 


arineipal underwriter for the shares of the Fund. 


10. Defendants named in paragraph 7 doa 
inated and controlled Old Management. i: 
11, Ac all relevant times the method of 


Operation and the relationships between che Fund and Old 


Management were as:follaws: 


(a) The Fund employed Old Management 


writer, pursuant to investment adviser and underwritar's 

. he, ; . 

contracts ("Management Contracts”) . These contract. were 
beneficial and lucrative for Old Management, which earned 


$8,835,474 in 1967, $8,965,392 in 1968 and $9,684,937 in 


of the Fund paid by Old Management. -Thera were comparsble 
earnings in 1970 and 1971 to dace. aie hes 
: ! 


~3- : 


ae FIRST CAUSE OF ACTION 
| 


to act as the Fund's investment adviser and principal urder- 


1969 Zrom che advisory contract slone, less certain expenses 
= , ‘ia 


. 
s 


oe. ache oe eg 


= : es : * EE Ln! TT 
| ' . es 
, (b) The Fund's investment policies 
with the size of the Fund and its need to realize capital 
gains, generated sales and purchases:of portfolio securities 


by the Fund, ond conséquent large amounts of commissions for | 


brokers and deale and sale o€ | 
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‘such securities (hereinafter referred to as "Portfolio 
Transactions") for the Fund in the stock markets, said 
2 


which were established for it by Olid Management) together | ' 
=) & 


| commissions approximating $16,500,567 in 1967, $18,49 
| in 1968 and $11,590,135 in 1969. Approximately 15 


and research information, investment analysis an 


d 
and other. services and factual information to Old Matiagement, 


entirely for the benefit of Old Management and at no cost to 


0 
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Old Management. 


ee 


commissions: were paid to brokers who furnisha 
cL NY - (ce) The determination of the brokers aud 


dealers to handle the Portfolio Transactions for the Fund, | 
| 


ef the Fund. Old Management appropriated the said opportunit 
£ ? a ee wn < ola + ale - © ta} 
for its own personal benefit and was thereby abie to either. 


8 
reduce its own expenses for the said services which it was 


either as brokers or principals is a corporate opportunity 


creasing its own expenses to accomplish the said purposes, 
Old Management. usurped the said opportunity for its own 


benefit without giving to the Fund any reduction in the 


management fee therefor, without advising the rund that its 


ment Contracts, or was able to avoid the necessity for in- 
| 


performance of its obligations to the Fund as investment ad~ 


viser and distributor of Funds shares was being aided, 


facilitated and made less expensive’to it, and without on 


\ its part granting any corresponding financial benefit or 


obligated to render to the Fund under the aforesaid Manage- 


1 
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4 
renéering any other consideration to the Fund as ee ; 
sey. 
to any of the Fund's shareholders. 
(4) In addicion, Old Managements sccad 
as adviser for other funds whica were managed sy ic snd 
received fees therefor. It did aoe give any credic to The 


Fund for economies and financial benefics cro ic arisia 


such dual position or zrom information, advice or services 


| paid for with commissions generated from Portfolio Transactions 
of the Fuad and used for the benefit. of said ocher funds. 
(e) . Old Management derived sudscantial 
financial benefits Srom all of the said practices alleged 
in this paragraph "11" withouc crediting che reasonable 


value thereof against the management advisory fee. 


t 

(£) The said power to allocate the. 
purchase and sale commissions among brokers. and dealers 
was and is a power in trust and business Opportunity for tha 


Fund and was utilized for che benefit and profiec of Old 


12. Old Management and ics directors and 


fiduciary duties to exercise such power and to execuce che 


Pp 


t 
| 
} 
| 
| 
} 
} 
Management. esate ; gers : | 
‘ 
' 
Portfolio Transactions solely in the interests of che Fund 


and its sharenolders, and any gain or benefic to themselves 


created. as above alleged by efZecting Portfolio Transactions | 


and allocating the commissions resulting therefrom as patron- 
age for their own benefit render siem liable co account to 
the fund and its shareholders for the benefits secured by 

‘them therefrom, including without being limited to (a) the 
reasonable value of quotations, advisory services, eccnomic 


i 

| the: Fund "1969 Directors" were andere under continuing 
’ . we 

data, research and investment materials and services, and 


statistical information obesined by Old Managemence which 


, @ fede gas r ‘ Le ee a 
‘ ¢ Management itseli was obliged co Zuenish co che FEA ae 


' 
its own cost and cor waich is was being puad liberally ous | 
' : “3° | 
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by Old Management, and said directors ‘did not exercise any 
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items were used by Old 


for she dbenerit 
funds managed by ic. 


43, At si) violation 
A 


tn - i) ? 
relevance times, in 


the Investment Act and of sheir fiduciary duties, ai1 of the 
directors of the Fund were selected, dominated and controlleeé 


independent judgment with zsespect tot 


: _ 


and affairs of the fund includia 


eq 


the aforesaid commissions on Portfolio Transactions. 
.° 
14, Through che Managemenc Contracts and 
distribution axrzangements with the Fund, the fact chat there 


ras 


was substantial identity of certain of the directors and 


officers of the Fund and principal shareholders and officers 
the representation of Old Management ar 


its principal shareholders as directors of the Fund, 
. 


control by Gld Management over the sale of 
and the cooperation of the 


allocations of Porcfoiio Transactions, Old Management 


exercised de facto céntrol over | 
the so-called "unaffiliaced", dizeccors 
no time have any of the said unaffiliated cirectors register~ 
ed any objection to of the aforesaid practices, althouga 


Said 


ct 


there has been widespread public criticism thereof. 


: 


} 
| 
silence, inaction and acquiescence on the part of the unac- | 


iliated directors ware matched ty similar silence, acqui- 
a . 


escence and inaction on the part of the affiliated directors 


»£ che 


-. — 


Fund, 


1S. 


Said domination, control énd sudser- 


—* 


vience were further manifesced by the fact that aotwith- 


awa?) yom as Nf nea se mae Can mw nn eK? 
s2es payadle under the Manasgemence Contracts 


Wer@ vareasonsdia oad excessive, at no time did the direc 


. 


’ ] fF the Fund ever. question the prooriecy of the sesle of : 
Management fees harged vy Old Menagemene to the Fund, or 
attempt to negotiate a lower fee, or attempt to require the | 
| Fund and its executives co find or provide other management | : 
a advisory companies which would bid competitively with wad 
fo rates against Old Managemenc. Nor did Old Management ever 
’ 
advise the unaffiliated directors’ thar nh alternatives 
were availuble, Ord Management in effect exercised control 
over the proxy machinery of the Fund and che Management 
4 Contracts and distribution arrangements were approved égséin 
and again by the directors and presented in turn co the 
. shi.eholders for approval withouc any alternatives being 4 
| | suggested, . | 
_ . 16. The foregoing practices and breaches 
. i 
} 


ae Or acquiesced in, by Old Management and those individual 
-¢ | defendants who were officers and directors of Old Management 
a or directors of the Fund, and all with knowledge or notice ! 
4 MN of the facts. above alleged, and the illegality of the soca | 


| O£f Siduciary duty alleged above were eaused, or permitted | 
Said prectices and pursuant to a plan among them to benefit | 


themselves st the expense of the Fund and its stareholders, 


° 


17. The Investment Act in 1969 required 


' 
‘ 
| 
that an ‘inv vestment acvisory contract be approved by the ° | 
H 
| 
? 
r 
4 


holders.of a majority of the Fund's cutstanding voting secur- : 
ities. If the contract was to remain in effece for 4 period 


| o£ more than two years after-the date of ics execution, such 
continuance must have been Specifically approved at lease 

‘annually by either (4a) the Board of Directors as a whole, 78 

including 4 majority of the unaftiliaced directors, or 


te de 


(ob) the vote of the holders o£ a majority of the msc 


voting securities of the Fund. The Fund had the wight under 
he ae : 


r i 


ayasory contract ac 


Managemenc and its share- 
holders atozve 


of domination 


ests of Old Management by 
‘acquiescence, inertia 
‘directors 


Fund vis-a-vis Old Management in. the spheres of continuance 


nd renewal of the Managemer Contracts mdaintencance of 
o ’ 


scale of the advisory fees, and continuing benefits to 


ome 


Mendgenant from the practice of allocations of brokersge 


commission iS and other matters above alleged. [In effect 


, 
such patterns o£ operation ee relationships nad decome 
certsin of’ continuance in spite of the above alleged stat- 
utory provisions which had been enacted to insure indepen- 


dence of mutual funds as against their sponsors, 


ivy 


and advisors, As‘:a result thereof,the prospect of maiaten- 


ance of such patterns of business and relaticnships 


to the shareholders and directors of Old Managemenc 
Opportunity to realize 4 substantial profiz thereon 
neering: a sale of the said investment advisor ey and principal 


underwriting contracts between Old Managemenc and the Fund, 


| 
the said unlawful Senefits from the aforesaid picctices and | 


. 


the reasonable certainty that seid patterns of domination 


‘ ‘f 2 s ‘ 2 * 2 ! 
and control and said practices and the unlawful and excessive 


profits .realized thereby would continue well into the fore- 


seeable future. ‘ ; ie | 


In or about 1969 che defendane share- 


\ holders 


A | (ail of whoa are, hereinassar referred to as "The Selling 
| 
Shareholders") cencaived the plan o 
i ‘ Ke 


: ’ ~B« ’ 


the said package .o 
inty of continuance of patterns of suoservi 


ination and control and resultant profits 


thereafter 
disceiieiieianle and the 1969 Directors of the Fuad conspired 
together to use their domination and contro 
directors and its proxy machinery ‘co ee out $s 
to continue the practices and aatzerns above alleged. 

20. Deferndanc Continental investment Cozpor- 
ation Ciiatiseneat's is a “eorporat on organized and exisci 
under and by virtue ef the Commonweslta o 


Massachusetts. As aforesaid 31a 


conspiracy, it organized CWR Corporation ("CWR'') as 
owned subsidiary under 


Massachuserts, It was with CwR thac Man merged 


| 
| 
| 
L 


on December 31, 1969, and CWR thea ame £0 Waddel 


& Reed, Inc. (hereinaZter referred to as "New Management"). 


+ 
a 


21, ‘The Selling Shareholders and Continenta 


entered into an agreement dated March 13, 1969 whereby the 


former soid their shares in Old Management 

$80.00 per share, contingenc, 

tender offer being made by Con 

the Old Management shares neld oy other stockholder s of Old 


Managemene for $80.00 per share aid on Old } ia slesaad causing 


- 


the 1969 Directors of the Fun ute a new underwriting 
"agreement between Old Managemenc and che Fund and to propose 
to the Fund's shareholders and nave adopted a anew ina vestment 


eo 


advisory agreement, both of such agreemencs bein 


foresaid. 


* 
22 Agter the execution of t 
1969 agreement aiieessia ana pursuant to the term 
7 
Continental assigned said agreement to CWR, its wholly owned 
subsi diary which was formed for the sole purpose of hold 
Stock of Waddell & Reed, Inc. purchas 


and pursuant to the tender offer described therein. 
) ; 


rs) 
 - 
rt 
@ 
5 


after, CWR made the tender 


almost all of the common shares, voting and sl 


ors 


of Old Management. In addition, Selling Shareholders obdtaine 
the approval of the underwriters'sand investment advisers 

Tn , 
agreements by the Fund's shareholders. Subsequent 
and on or about.December 31, 1969, Olé 
into CWR, as heretofore set forth in paragraph 20. 

To She tate al « tal and surplus of Old 
Management at May 31, 1969 was $20,819 ,797; this represented 
a book value. of $24,216 for each of its 1,027,049 ne 
Shares outst Its earnings for 
May 31, 1969 amounted to $3.81 These earnings, 
‘and Old naase CaaS surplus, were derived from the contin- 


uance of the unlawful and illegal practices and the breaches 


of Aaietsey duty above alleged, 


. 


24. The price paid by Continental and CWR 


for Old Management's common stock amounted to in excess of 


| 
. 
| 
| 
| 
| 
| 
| 
| 


$80,000,000.00, of which amount Selling Sharenolders received 


approximately $15,000,000.00. : 


cy 


25. The disparity between Old Management's 


a 


asset value and its selling price was an asset of the Fund 


and not “of Old Management: or the Selling Shareholders, ie 
Fapresented the value of ete past continuance and anticipated 
future continuance of the monopoly ach ileved and perpetrated 


by Old Management and the 1969 Directors in-viola tion of 


l . mn 
« ue 2A : = = 22 
ie : 


o 
% 


” 3 
their fiducisry-duties as above alleged wich nana to ee 
management, underwriting and ovokerage business of the Fund 
and the demonstrated pase and anticipated Zucure failure .o¢ 
the 1969 Directors co Gisrupe or attack sucna monopoly ‘by 
negotiating at arms length with Old Managemens or with 
' 
competing investment advisors ead underwriters to sacnee a 
scale of fees and charges which would Se reduced to retlecs, 
‘for the benefit of she Fund, che charges and fees whose: 
excessiveness and “unconseionability were demonstrated by 
the size of the aforesaid oremium Secured from Continental 
and CWR, ahd to prevenc che paymene of excessive and une 
. reasonable sums of money by the Fund. to Old Managemene over 
the fair and reasonable value of the services rendered by 


it to the Fund, 
26. The premium received by the shareholders 
of Old Management for their shares in Old Managemenc was 


peid b; + The Seliing Snarehoiders ve-, | 
s 


ceived their shar2 of same as Payment, compensation and 
@ premium for theiz: undertaking CoO exercise their domina- 


son and control of the Fund and its proxy machinery by 


influencing the "unaffiliated" 1969 Directors to continte | 
their habit of rubbersctanping the Gecisions and recommenda- | 
tions of the affiliated 1969 Directors and of Old Manage- 

ment and to vote, and by the affiliated 1969 Directors then- 
selves voting, to approve the proposed new investment advis-~- 


Oty agreement and distribucor's agreemant and to set in : : 
motion the Fund proxy machinery which would cause and | 


influence the fund shareholders co approve such agreements, 


all in violation of the 1969 Directors! fiduciary duties, 
Said transaction constituted a Sale by che 1969 Direccors 
of their fiduciary offices and votes, in which Concinencal, 


New Management and the Selling Shareholdars Particinated sad 
lhe See ey 


A 


and benefited with kaowledcge thac 


27. The Selling Shareholders are constructive 


‘trustees ‘for the benefit of the Rund‘of the moneys received 
e : 

by them for the sale of their shares, and all other defendsene 
including the Selling Shareholders (other than the Fun?) are 
liable to the Fund ir damages dy.reason of the aforesaid 
acts and transactions, said damages to iaclude the premiua 
paid to Old Management's shareholders. 

28. No demand has been mada by 
upon the Fund to institute and prosecute this action against 
the defendancs named herein, because Old Management and its 
directors and the 1969 and current Fund directors aré’ 
named as defendants herein, and have participated in, aco 


Pd 


quiesced in or have profited from, and are personally liadle 


for the wrongs complained of in this action. 
"-* 29, No demand has been made upon the share- 
holders of the Fund to institute sad prosecute this ection 

againstthe defendants named herein, because the wrongs 4l- 

leged are in violation of Federal statute, are illegal, and. 
are not subject to ratification by the shareholders of the ; 
Fund; undes Delaware law the directors oz th Fund, and not 


. 


the shareholders, are charged with the institution of ail 
direct actions in behalf of the Fund; a resolution by the | 
shareholders of the Fund directing the institution of this 
action would be fucile and useless because the prosecution 
of the action would be placed in the control of New Manage- 


ment, and its directors, defendants herein. furthermore, 


there are many thousands of public shareholders of che Fuad 


scattered throughout the United States and abroad aad it 
would be impracticable to bring them all before the court; 
the solicitation of proxies from such a large and scactered 
number of shareholders would place an unreasonable burden 
‘and expense on the plainci£é, ead extended delays would 


Pe #12- 
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result which would be harmiul and seriously arejudicisl so 
‘the prosecution of this action, and might resulc in the 
application of Statutes of limitations co bar this action. 

+30. Plaintizs has no adequate remedy at law, 


ere 


SECOND CAUSE OF ACTION 


31. Plaiacifi repeats and realleges each and: 
every allegation of paragraphs "1" co "30" ir usive as if 
fully sec forth herein. -’ ic 

32. Under Sections 15(s)(4), 15 (b)(2) 
2(a) (4) of the Investment Act, any direct or indirect 
or assignment of a controlling block of outstanding voting 
securities by a security holder of the investment advisor or 
underwriter of the Fund, would cause automatic termination 
of any investment advisory éonkvdet. Th clenned tender 
offer and acquisition by Continental and CWR of almose all 
the Old Management voting and non-voting stock and Old Man- 
agement's change of status, through merger, to a subsidiary 
of Continental threatened to effect such termination, Con= 
tinental, the Selling Shareholders and the 1969 Directors’ 
needed the assurance that new investment advisory and under- 
writing agreements would be substituted to take effect im 
maddscely on’ such acquisition. This key sequirement neces- 
sitated the approval of a aew investment advisory agreement 
by the shareholders of the Fund. ! : 
. 33, Pursuant to the conspiracy aforesaid, thd 


1969 Directors of the Fund caused a special meeting of Fund 


shareholders to be called to consider such new investment | 
| 


advisory agreement and caused a proxy statement co de mailed 


to the Fund shereholders to solicit proxies for approval of 
a new investment advisory agreement with Old Management to 


° 


<a EEE EE LLL TL A 
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take effect upon consummation of the _ proposed merger. Such 
meeting wes held on tae scheduled dice: and a majority. of 
che outstanding voting securities of the- Fund approved such’ 


proposed agreement. mie gee : ope 


34. The time sequence for the vacious trans 


. 


actions was as follows: a va | 
| 
| 
| 
| 
| 
| 
q 
| 


(3) The 1969 Directors unanimously 4p- 
proved the proposed underwriting agreement prior to May 31, 
ae Ce eee 

: ‘(b) The Fund's shareholders met prior to 

May 31, 1969 and appTSeNe . the proposec investment advisory 
agreement with old. Management zo become efidctive at the |: 
closing date of the sale of the Old Management predk Saad 
by the Selling Shareholders to Continental as set forth in 


‘the contract Src ciiiisigiae o£ March 13, 1969. a i 


(c) This closing took tei on or 
* © 


about July i, 1969. 

35. The aZoresaid acquisition of Old Man- 
agement stock terminated and rendered void and of no effect 
all ee existing investment advisory and ctecetbuion 
agreenents “ineluding the advisory and cise ribucion agreements 
referred to in paragraphs "34(a) and (b) ‘hereiz xabove, and 41 
sums paid since July 1, 1969 by the Fund to Oid and New Man-| 
agement pursuant to such agreements were and are illegally 
paid, excessive and unreasonable with respect to che value. 
of any services rendered by Old and New Management to che 
Fund and unjustly enriched Old and New Management and its 


* 


sharcholder, CWR, and Continental, at the expense oz the 
Fuad, and are otherwise unconscionable, illegal and void. | 
36. A continuance of the investment scvisory 


and distribucion agreements and any successors ‘Shercto now 


in effect sud payments to Old and New Management thereunder 
are illegal and in violation of law and the aforesaid agree- 
ments are void by reason of the facts above alleged and wiil 


irreparably injure. the Fund. 


- THIRD CAUSE OF ACTION 
= 37. Plaincif£ repeats and realleges each and 
every allegation contained in paragraphs "LY £0 ngeM ine 
clusive as if fully set forth herein. 

38. To comply with the provisions of the 
agreement of March 13, 1969 as more fully described in pare~ 
grapn "21" herein, a notice of meeting was mailed to the 
shareholders of the Fund, together with a proxy statement 
pursuant to Section 14 of the Exchange Act and Regulation 
14(a) promulgated thereunder.” Is was mailed to the Fund's 
shereholders by mail and through the instrumentalities of 
intersteta commerce. 

39. The proxy statement aforesaid contained 
misstatements of facts and omitted to state therein material 
facts necessary in order to render the statements made there- 


in not false or misleading in that, among other matters it 
(a) failed to reveal that the premium 
received by the shareholders of Old Management dwar the net 
worth or market value of Old Management represented the 
past failures of the directors of the Fund and the antici- 
pated fucure failures of the said directors to question or 
oppose the renewal of the investment advisory agreement and 
’ the approval of the proposed distribution agreement, to 
attempt to negotiate more favorable advisory and étacethutiod 
agreements, and to take any sceps contrary to the interests 
of Old Management with regard to the aforesaid or with ze~ 


gard to any of the other jnatters alleged above; 


.. 1 +. | (bo) failed to revesi the all 
-15- * . Pu 


the 1969 directors of the Fund, affiliated or una£f£i diuid 


were in isct: dominated and controlled by Old Management, 


| 
, 


and that che 1969 directors had continually manifested a 
pattern of acts and failures co act which served the inter: Bs 
ests of Old Management sather than the interests of the Fuad 
and its shareholders.; 

(c) failed to reveal that the trans- 
action which resulted in the acquisition of shares and re- 
quired the: approval of the investment advisory and distrib=- 
ution agreements would enable ane Selling Shareholders to 
profit teal their participation in or acquiescence to the 


breaches of, fiduciary duty and gross negligeace alleged 
therein; : a 


“eal “oy. | .» (@)) fadled to reveal the extent to 
which Old Management had profited aad would continue to 
profit from the practices 0+ allocations of portfolio traus- 
actions and the services and information secured and to be 
secured thereby by Old Management in breach of eete fiduc- 


iaery obligations: to the Fund; 


rs ° 


(e) failed to reveal that in fact 


the preniua | to be paid to the Selling ‘Shareholders was ex- 


acted by. and paid to them in return for the above alleged 
sale of their fiduciary influences, votes, ane offices, aad : 
7 é 


that the new investment a agreement would be rendered |’ 
votd by the merger. x : Tee 

By reason of the foregoing, said proxy statement violated 
Section 20(a) of the Investment re aad Rule 270.20a-1 
promulgated thereunder, and Section 14 of the Exchange Act 
and the proxy rules promulgated by the Securities aad Ex 


change Commission. ie La ' 


. 


of the Fund's shareholders pursuant to the solicitation ia 


43 


40, The bresches of Ziduciary duty alleged 
above, the aforcsaid omissions from the proxy stacement, the 
use of the proxy statement to achieve: the aforesaid finsacial 
benefit co the Selling Shareholders at the expense of the 
Fund, the sale of capital stock at a price made possible by 
the aforesaid breaches of fiduciary duty, and the aforesaid 
abuse of thepower to allocate portfolio transactions and 
direct the flow of brokerage comaissions generated thereby, 
constituted the perpetration of a fraud and deceit upon the : 
Fund, and were unlawful and deceptive practices in the nature 
of fraud, all in connection with the sale of securities and 
in violation of Section 10 of the Exchange Act and Rule 10b-5 
promulgated thereunder. The said acts and ommissions also 
violated: fiduciary obligations cowed by the conspiring defen- 
dants to the Fund and its sharcholders under applicable 
State statutes and common law. 

41. The approval of the new investment ad- 
visory agreement prior to May “31, 1969 was effected by a 
: majority of the votes cast at the: meeting aforesaid of the 
Fund's shareholders by means cf proxies placed ia che hands | 
| the aforesaid proxy statement, and in reliance on the pro- 
visions thereof. The votes so cast were therefore void and 
the shareholder's resolutions adopted by said votes were aiso 
void. and the new investment advisory agreement was void. 
42, The Selling Shareholders profited as abov 
‘alleged “from the said use of false andmisleading proxy state~ 
ments, and from inZluencing and voting the acquiescence there 
to by the 1969 directors of the Fund, and must sccoyne to the 
Fund for said profits aad also the profits of che shareholder 
4 ; ise 


= oe a a bs 


* 


| 
| 


. 
| 


be 


| 


er) 


er ee eS ree 
. 


ef Old Management other than the Selling Shareholders. 


/ 63, The new investment advisory and distri- 
bution agreements and aay such’ agreements, oe chereto 
are void and fees due under said agreements are stil ‘> oeing 
paid by the Fund to New Management, causing irrepa rable 
injury to the Fund and its shareholders, 

| WHEREFORE, plaintifé demands judgment: 
.As Directing defendants other than the Fund to 
account to the Fund for all its damages resulting from the 
acts and omaissions complained of herein and for the sikien! 
gains and benefits derived by and accruing to said defeadant 
_therefrom.. on ce ; He 
B. Requiring New Management and such defendants who 
ave ttt icers and directors of said company and of the Fund 
to account to the Fund for investment advisory fees paid by 


the Fund to Old Management before December 31, 1969 and to 


New Management thereafter. 


C. Declaring illegal, and restraining and enjoining 
defendanes from continuing, the contracts, agreements and 


practices complained of herein. 


+ meee ee 


De Awarding to plaintif£ the costs and disbursements 
of this action, including a reasoz. sable allowance of ae 6 


and accountant 's fees and other expenses incurred herein. 


Pct 


=. Granti ing such other and further relief as may be 


just and proper. ‘ : 
ee "ot. WEINSTEIN & LEVINSON | 
: : : ; 2 Ge A | OR 
ee eee ee Ny ai Member of the vita 
; ies ents ae ; : Attorneys for Plainci£é 
me Office & P.O.Address 
5 ' Jl Park Place 
ae i i ‘New York, N.Y. 10007 
eee. ‘ eee Pal: (227-4448 
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STATE OF NEN YORK : ie ae 
COUNTY OF NEW YORK : eee j 4s 
‘ALTER MILBERG, being duly sworn, deposes snd Says that 
deponent is the President of Webster Factors, Inc., the 
corporation named in the-within action; that deponent hes 
read theforegoing Complaine and knows the contents thereof; 
that the same is true to deponent's own knowledge, except 
‘as to the matters therein stated to be alleged upon infor- 


mation and belief, and ss to those matters deponent delieves 


them to be true. el a eo ue ‘ 


~ 


This verification is made by d¢eponent because plaintiff is 
a domestic corporation. Deponent is an officer thereof, to. 
wit, its President. The grounds of deponent's belies as 

to all matters not stated upon deponent's knowledge are. as 


follows? ‘books and records of plaintifé. 


i 
fen 2 ; i} B ¢ fe 
Sworn to before me this . A x fu LQmy, 
ry : : : 
27 day of August, 1971 . eS 
ues : ok fb oy 
* SaMUth WENSTEIN i Ti yn ; 
o st, “eve Q' is aes igs Py s : 
so gean79y dig Nan ee ta gl a 
es mea alee Pte oe 
* ae ie s : e . ss é ig haere *s, . * é ; aa, 
4 bs ° "ee “38 . a a ; s ee a aa . 
eke “oe On ie, eR 
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COMPLAINT IN FEINBERG v. JENSEN 


ti i ATM, he 
- eee eR AE EE I ARE AENEAN 


SOUDEERN DISTRICT OF NEW YORK 


ee ee ee ae er sen a nen ne a A De Oe Oe OD OO OD Oe Hae SO Gee ODD ED OD OD SD DD ee me SD ee om SE 
. ? 


lactated ad —_ 


- eT te mca tees ose a Caan on ie 
“SIN L. PEINSERG, as cwrustee for SEISEN X. FELNSERS, 
«a ow RTI OF bios toon ran. desea ime Oe | «2 tee oe, eR ee ee ae 
2-6 IRNIN L. PEINSERG ané SELEN X. FPSINSERG as 
ma “ ea to 
wets «Shants, 
i el eee ee 
PLalLnciess, 
"254..St" 
wore serra eK Ree Te et RTT TNT oT TaN TN AYVRT LIN T 
ee VO JENSEN IIL CSAUNCRY L. WADDSLL OMELALN. 
ANE SENT 

bona ca aes an oe be. fm dies vate, Fd RP AARTLAT - blll: willie. V7 eink 
Wt Wadd She MERRIMAN MONZE JC. WALLACE 
RAS pee 7. A me Te bays aries. ap 
woOAscaulus caked s NEIL W. WALLACS 


MITCHSL 5. VALICENTI 
WADDELL & REED, INC. (aN 
‘ WADDELL & REED, INC. (a Massachusetts corporation 
previousiy known as CWR Cozporation); 
CONTINENTAL INVESTMENT CORPCRATION: and 
UNITED FUNDS, INC., 


ew York corporation); 
pap 


<nehii-n-n sis sl aaah hei iota sin ah ie oie eens eo ea o e 
Plaintiffs, above named, complaining of the defendants, 
respectfully allege upon information and belief, except as to the 
allegations contained in Paragraphs First and Second, which are alleged 
upon knowledge: 
FIRST: (a) Plaintiffs are and for many years have been, and 
ac the time of che transactions herein complained of,were the owners 


a 


axé holders of stock of United Funds, Inc. (The “Fund") ane presently 


* fond 


own in excess of 3600 shares of the Fund’s stock. 


ti 


(b) Plaintiffs bring this action on behalz o: 
themselves and all other stockholders of the Fund similarly situated 
and in behalf of and in the right of the Fund. 

(ec) This action is not brought coliusively to coniez 
upon this Court jurisdiction which it otherwise would not have. 

SECOND: This action is broughtunder and arises out of 
violations of the Investment Company Act of 1940 (Investment Company 


Rez, 15 U.S.C. § 80a), the Securities Act of 1933, 15 U.S.C. § 77 and 


“se Securities Exchange Act of 1934, 15 U.S.C. § 78, et sec, and the 
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jurisdiction unces § 


(>) The claims alleged herein are based cn the Act, 


ete rules and regulations issuec thereunder, and common law pxrincioles. 


sactions céSplained of cecu 
Southern District of New York. 
a Delaware corporation, was at 4-1 
hevein mentioned and now is a mutual fune registered under she 
a open-end management investment company- 

(6) In and about June, 1969, the net assets of th 

exceeded two billion doliars in value. 

(c) In and about June, 1969, the Fund hac outstanding 

than 275,000,000 shares of stock. 

(a4) In and about June 1969, the Fund had and it 

500,000 stockholders widely scattered throughout 

Uniced States and foreign countries. 

FIFTE: (a) In 1969 and for many years prior thereto, 
éefendant Waddell « Reed, Inc. ("W&R"), a New York corporation, acted 
zs the investment adviser of the Fund. 

(b) Pursuant to the investment advisory agreement 
becveen the Fund and WéR, the Func paid W&R advisory fees computed 
daily at the annual rate of 1/2 of 1% of the first $500 million oz 
“he net assets.of the Func, and on each additional $500 million of 
sac assets at tne following reduced rates: 0.458; 0.47 0.37587 
=inisum of 0.35% om assets in excess of $2 billion. The fees so 


computed were reduced, pursuant to 4 contractual formula, by a perm 
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of the advisory agreement, ‘Er 
@ space and equipment and with executive 
the Suse 


(a) Under the terms 
e Pund wita offic 
& paid all reasonable expenses of 
its business (other than the 
avs, accountants and custodians, taxes 
officers 


rel 

wee 
~*~ 
3 
-_ ow 
es 
< + 
C2 as 


dl 
The compensation 
thereto, WER 


Poa 


res 


ané claricai personnel a4 


was paid by W6éR. 
many years priozr 


Pel 
Zor a 
neipal underwriter for the shares of the Func 5 


employees of the Func 
Szy in 1969 and 
[oee 
@ prs 


the ne+ asset value of the shares plus a sales load or 


On sales of $25,000. 


es 
ungerwriting agreement, uncer which WéR solid the share 
to the public on a continuous basis at a price 


ssion equal to 68-1/2% of the sales price. 
une 1969, the Fund had titteen 
van, Roach, Valicenti ana Waddeil, 


ore, the sales. load was scaled down. 
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ineludin 
Continental Investment Corpora 


JENTE : 
Sizestors, g defendants Me 

defendants dominated the Soard and nominated and controliedc the 
) Defendant 

corporation. 


Walch 
members shereof. 
(a) 
Wallace was at all times 


- 


otner 
SIGHTH: 
‘*Sontinental") is a Massacnusects 
(>) Defendant M.S. 
s the chairman of the board, preside 
ce was and is vice-chaixman 


Ps 
acs 


Wal 
of Continental. 
an ITZ was and is executive 
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ocknoléer of Continental. 
Defendant N.W. 
YAanw 


loss 
(<) 
ang a major stockhe 
(@€) Defendant Jens 


1 


she boar 
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Detencants U.c. Wallace, N.W. Wait 


§) GAR Sorpsracicn, ¢ 

a waolly ewnsé subsiciesy ct 
Secember 31, 1969, WaR was mergecé ints CWR Corporation, 
acquiring all of WéR's assuming all its liabilicies. Cus 
Corporation thereupon changed its name to Wadéail & Reed, 

a éefendent uncer that name. References nrerein 
incluée, where applicable ration under its new name. 

the outstandcin tock of WER cons 


ommen stock and 113,930 shares of 


Classes nad a par value 
ts identical, except 
common stock and the Class 3 
were voting common stock. 

(c) As of August 31, 1968, W&R had net assets worth 
$13,486,618, equal to about $18. for each share of WSR's oucstanding 
stock. Such values remained substantially the same during the ensuin 
twelve months. 

(a) During the first half of 1969, defendans Wadéell 
owned 36,775 shares (32.28%) of the Class B stock and 136,993 shares 
(153) of the Class A stock. 

(e) Defendant Merziman owned 14,068 shares (12.35%) 
of the Class B stock. 

(2) Defendant Roach owned 4,420 shares (3.88%) 


che Class B stock and 1800 shares (0.20%) of the Class A stock. 


TENTH: (a) Cn or before April 18, 1969, the holders of 


55% of the Class B commen stock c= WéR, including defencancs 


addell, Merriman and Roach, entered into a contract with dertencant 
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SD VOLS I Soe 
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Wee See eee Ce Wee we et 


Some Gx Saic otie= Seis were associates of 


she individual deZenéants herein named. 


Continental undertook to maxe a % 
all Class A and Class 3 common shares of WéR not cov 
inental's obligation to purchase 
teiorned wpoen the tendes 
2 would acquire at least ¢0% 


D 


ing the shares covered 


inelud 
unéer the Continental Con<sract was 
xtectsa to take place simultaneously with the passage of title to 
scinental of the shares to be purchased by it under the tender offer. 
(e) By virtue of §§ 15(a), 15(b), 2(a) (4) and 
2(a) (9) of the Act, the consummation of the Continental Contract was 
souné to result in the termination of the advisory and underwritiag 
agreements between the Fund anc WSR. These advisory and underwriting 
agreements were the principal sources of WSR's income. Withouc 


these agreements, the W&R stock, having an asset value of only about 


$18. a share, could not have been sold at a price of $80. a share. 


Accordingly, the Continental Contract provided that Continental’s 


% 


Sligation to purchase the W&R shares covered by the Continentai con- 
vast and to make the tender offer was subject to the conditions 


precedent (i) that the stockholders of the Fund would approve the 


° 
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reinstatement oF the acvisory agueens. 


seement. 
(% ga section with the conclusion ci the 
Continental Conzract, it was underscood ame 
to and WSR that WER, 
holders would use thei +0 secure the reinstatement 
advisory agreement sy the stockholders of the 


reinstatement of the underwriting agreement by the board of <ire 


SLEVENTH: (a) Under date of April 18, 1969, the management 
é, pursuant to recommendations of W&R, its officers, directors 


al stockholders, issued a Notice of Postponed Annual Meeting 


ment likewise dated April 18, 1969 (the "Proxy Statement"). 
(b) The Notice of Meeting and Proxy Statement 
reciteé that the meeting was called for the purpeses, among others, 
of reelecting the fifteen incumbent directors of the Fund, or con- 
tinting the Pund's advisory agreement with WER (with modifications 
noc tere relevant) and of approxing the reinstatement of the ad- 
visozy agreement upon the consummation of the sale of W&R stock 
o Continental. 
(c) The Proxy Statement recited, among other 
gs: The proxies were solicited by the management of the fund. 
The cost of solicitation would be borned by W&R. ‘The solicitation 
would be made by use of the mails, but might also be made by tel- 


epnone and personal interviews. The management of the Fund recommence 


approval of the reinstatement of the advisory agreement. If the sale 


of WER stock to Continental was consummated, no changes in the member- 
of the board of directors of the Fund or in the existing manage- 
of W&R were contemplated. 
(a) Substantial parts of the information set forth 


the Proxy Statement and relevant to the proposee approval of ths 


reinstatemenc Of tre scviscry 


The Notice c= Meets 

were maileé = . exholcer 
she stockhoi 
zeceivec 

cost of solicitation and @leohone, telegrass 

personal interviews for such sclici 

the annual meeting of June 3, 1969, 
in reliance on the Proxy Statement, ics 


ecommendations and representations, reelected the fifteen incumsenc 


= 


of the Fund and approved the reinstatement of the advisory 


upon the consummation of the sale of W&R stock to Continental. 
(b) On or about the same day, June 3, 1969, the 
soard of directors of the Fund approved the reinstatement of ne 
underwriting agreement Setween the Fund and W&R upon the consummation 
oz the sale of WsR stock to Continental. 

THIRTEENTH: (a) On or shortly after June 3, 1969, Con- 
tinental assigned its rights uncer the Continental Contract to it 
waolly owned subsidiary, CWR Corporation, and caused the latter to 
issue a tender offer for all outstanding WéR shares (other than those 
covered by the Continental Contract) at $80. a share. A vast 
majority of the oustanding WaR shares were thereupon tendered to 
CWR Corporation. : 

(b) The Continental Contract was consummated on 
or about July 2, 1969. At the same time, title to the tendered W&R 
shares passed to CWR Corporation. CWR Corporation thus purchased and 


acquired 99.00% of the oustanding Class B stock and 97.7% of th 


utstending Class A stock of WSR at an aggregate price of about 


(s) Fellowing the closing of the Continental Contract 


on July 2, 1969, the management of <ne Fund reinstated the acvisory 


WLtR tnese of she correspoacie. 


SSNSNS 


sositions as investuent advise 


, im Violation oz common Law. 


() Lil: excess of the $20 million 


asa price for the WER stock over the $18 million net asset value 


ted sayment for the fiduciary offices. 
ines Continental was willing to pay $62 milticn 


for the privilege of controlling or becomin he adviser and princizsi 


its directors, officers and srincipal 


tocknolders breached their fid o the Fund by causin 


= sum to be vaid to she tockholders of WsR instead of channeling 


+ +o the Fund, either directly or through a reduction of the ad- 


visory fees payable by the Fund. 
(a) Defendants' conduct deprived the Fund aad its 
stockholders of their statutory and common law rights to pass on tne 


statement of the Fund's advisory and underwriting agreements under 


of Wer, 


sein 
the guidance, uninfluenced by motives of personal gain, 


its officers, directors and principal stockholders and the management 


of the Fund. 
(e) The defendants other than the Fund participated 


pursuant to a common plan and understanding among them, in bringing 
about the sale of the fiduciary offices. They are jointly and sev- 


erally liable for their resulting profits and for the damages of the Fund. 


PIFTEENTH: (a) By reason of the premises, the approval 


SnSncs 


the stockholéexs and directors of the Fund of the reinstat 
the advisory and underwritiag agreements was void and of no elect. 


(b) The reinstated advisory and underwriting agzee- 


ments and any and all extensions ana renewals thereof were and are 


~g- 


ee 
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to the Funé for the vrofics they derived from WaR's 
investuant 
SIXTSENTE: 7% men 41 18, 1969 
false, misleadin i: plete, in violation of 
34(>) of the Act a sales and regulacions 
shereunder, at least in the following respect: 
The Proxy Statement failed to reveal t 
ts stockholders were entitled to the profits which would 


to she W&R stockholders from selling their shares =o Continental. 
SEVENTEENTS: Zy reason of the material Sals: 
teness of the Proxy Statement, as well as by reason ef the ix 
oper sale of Siduciary office, defendants are jointly and severaliy 
tieble to the Fund, for all profits made as a result of the transaction 
complained of. 
In or about April of 1971, the Boarc 
of the Fund and the management of Waddell & Reed, Inc., agreed 
the management contract so as to increase the net amount paid 
by the Fund and retained by Waddell & Reed under the management 
agreement. 
NINETEENTH: As set forth in paragraph "Fifth (5)" above, 
the management agreement provided that a share of the net profits of 


Kansas City Security Corporation, a Waddell & Reed subsidiary, which 


executed transactions on regional stock exchanges be credited against 


the amount otherwise payable by the Fund under the management agreement. 
ta 1970, as a result of such credit reduction, the Fund saved $1,642.625. 

TWENTIETH: The Board of Directors of the Fund and WsR have 
srendea the management contract for the year 1971 to eliminate the 
recuction in the payments by the Fund to W6&R by reason of the 


svealized by Kansas City Security Corporation on brokerage business 


A 


of April 30, 1971, tae Fun 
proxy statement vequesting, 
fied 


forwaréed to its shareholders @ 
ngs, epproval of the investment management contract mod 


otsaer Az 


as aZoresaid. 
Said proxy statement was false and ia- 


things it 


accurate 
failed to advise the shareholders that the 


the change was to increase the net income of 


orincipal reason for 
and correspondingly increase the expenses of the Fund by zteass.. 
she additional cost under the revised management contract. 
(b) it falsely represented that the receipt ana use 
rmation from other brokerage firms éces not 


investment research info: 
seduce the overall expenses of Wé2. 
(ce) It falsely represented that WéR would no longer 


have any benefit fron reciprocal brokerage business oF give ups and 


oom 


that WSR's net income would be substantially adversely affected by 


changes in commission rate schedules and 
(da) it failed advise that the change was motivatec 


WsaR so that Continental could realize 


solely to increase the profits of 
return on its excessive investment in the stock of WéR 


a greater 


wrongfully acquired as aforesaid. 
The 1971 changes in the investment contract 


TWENTY -THIRD: 
should be declared null and void and the defendants should account 


for all payments made to W&R thereunder. 
TWENTY-TOURTH: Demand upon the board of directors to bring 


this action would be futile because: 
(a) At the present time the board of directors of 


seventeen members. A majority were directors 


sonsists 9° 
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Xone ot s 


grae cf an interest 


eee s sod am : is 4 2 es 
TALS GOCLON. SuUcs 


i is acticn 


prevent ixs effective prosecution 


Lome oo 


H: Demand upon the shareholders of the Func 


this action would se futile and is unnecessary because: 


(a) The wrongs alleged herein violated the Act anc 
incapabse of stocknoldar ratisication. 
(o) Under Delaware law, the management of 


and its affairs, incluing the sriaging of lawsuits, < 


ko ics éiractors and not to the shareholders. ‘The shareholders cannoc 


by vesolution or otherwise requize th Fund and its directors to 


ering am action. 


WHEREFORE, plaintiffs pray for judgement: 


(a) Requiring the defendants other than the 


intly and severally to pay to the Fund and its shareholders 


éeZerndants' profits and the Fund's 


(b) Allowing plaintifs the costs and expenses ot 


ene 


this action, including reasonabie counsel fees; 


(c) Granting such other and further relie= as 


mav be just. 


; Pagsslian a 


ae. 


MORTIMER A. SHAPIRO 


Attorney for Plainti<=s 
52 Broadway 
New York, New York 10004 


STATS OF NEW VORA) 22 
- , or ee 
COUNTY SP NEW YORK) nig 


IRWIN 3. FEINBERG, being duly swern, Ceposes and says: 


I am one of the slaintiffs in the within action. I have 
ead the foregoing complaint and know its contents, which are texte 


to my cwn knowledge, except for matters alleged on information ans 


belief, which I believe to be true. 


—_ ~ 


IRWIN L. SEENSERG 


Swern to me this ;“‘ day 
of Octener, 2972. 
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Notice of Motion of defendants Waddell & Reed 
et al. for consolidation and summary judgment, 
dated October 28, 1971 
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Plaintiff, 
71 Civ. 3169 
-against- 

CTION NO. 1 
JULIUS JENSEN III, et al., 


Defendants. 


LY ae oe oe 80 ce Oe te 48 oe 68 oe 


: 
hire ue sr ¢ 

LOUIS FELDMAN, Trustee for : 

NESSA FELDMAN, : 


71 Civ. 1003 


AOMTOAN NO 
ACTION NO. 2 
Sy behets. 


-ageinst- 
JOE JACK MERRIMAN, et al., 


Defendants. 


Pi oe oe 00 00 20 oe we oe 


Plaintiff, 
-against- 
CHAUNCEY lL. WADDELL, et al., 
Defendants. 
Bs a a ss se 6 Ss elt ae A om i a 


trustee for 
IRWIN L. FELNBERG 
as Joint Tenants., 


Plaintiffs, 


vrer TTT rover TTT Pe 
JUL JEMNSEH ill, Gu al, 


Defendants. 
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PLEASE TAKE NOTICE that upon the pleadings and 
all proceedings heretofcre nad in the above entitled actions, 
upon the annexed statement of Albert D. Jordan, Esq., dated 
Octoder 28, 1971 with the exhibits thereunto ennexed, upon 
all papers and proceedings heretofore hed in the actions in 
this Court entitled "Horenstein, Plaintiffs, against Waddell 
% Reed, Inc., Defendants’ (67 Civ. 4175) and "Ruskay, Plaintiffs, 
against Merriman, et al., Defendants’ (69 Civ. 271), including 
the Order and Judgment of this Court entered thereon on June 
25, 1970, together with the release executed and delivered by 
United Funds, Inc. pursuant to such Order and Judgment of this 
Court, the undersigned will move this Court at a Motion Part 
thereof, to be held at Room 506, United States Courthouse in 
the City, County and State of New York, on the 9th day of 
November, 1971 at 10:00 o'clock in the forenoon thereon, or 
es soon thereafter as counsel can be heard for the followipg 
relief: 

A. An Order consolidating the above entitled 
actions for all purposes, providing for the selection or 
appointment of general counsel for all plaintiffs, staying 
all shareholders of United Funds, Inc., including plaintiffs, 
until final dispostion cf said consolidated actions from com- 
mencing or prosecuting any other or further actions for the 
relief sought therein, except by means of such intervention 
as may be authorized or permitted by this Court, and staying 


all further proceedings in said consolidated actions by way 


of discovery or otherwise pending the decision of this Court 


on ail branches of this motion; and A 60 


B. An Order granting summary judgment in 


favor of all defendants represented by the undersigned on 
the ground that some or all of the claims for relief in the 
above entitled actions are barred by res judicata and col- 
lateral estoppel, there is no genuine issue of fact to be 
tried, and that the defendants are entitled to summary judg- 
ment as a matter of law; and 

C, Such other, further and different relief 
as to the Court may seem just and proper in the premises, 


together with an award of costs and expenses of this movion. 


PLEASE TAKE FURTHER NOTICE that you are required to 
serve upon the undersigned all papers to be read in opposition 
to this motion within the time limits specified by the Rules 
of this Court. 


Dated: New York, New 
October 28, 


TI LEIGHTON & PINE 


ofp. | Ah dha 
A 


Member of phe rirm 

Attorneys for Defendants in Action 
No. 1, Waddell & Reed, Inc. (New York, 
Waddell & Reed, Inc. (Massachusetts) 
Julius Jensen III, Joe Jack Merriman, 
Cornelius Roach, Mitchel J. Valicenti, 
Monte J, Wallace, Neil W. Waliace 
Continental Investment Corporation 


Attorneys for Defendants in Action 
No. 2, Waddell & Reed, Inc. (New York) 
Waddell & Reed, Inc. (Massachusetts) 
Continentel Investment Corporation, 
Neil Wallace, Monte Waliace, Juizus 
Jensen JIt 

Attorneys for Defendants in Action 


No. 3, Waddell & Reed, Inc. 
Mitchel J. Valicenti 


A 
Attorneys for Defendants in Action 
No. 4, Waddell & Reed, Inc. (New 
York), Joe Jack Merriman, Cornelius 
Roach 


POMERANTZ LEVY HAUDEX & BLOCK 
Attorneys for Plaintiff is 
Action No. 1 

295 Madison Avenue 

New York, N. Y. 10017 


DAVID 5. S. COHEN, ESQ. and 
ABRAHAM M, GLICKMAN, ES@. 
Attorneys for Plaintiff 

in Action No. 2 
919 Third Avenue 
New York, N. Y. 10022 


WEINSTEIN & LEVINSON 

Attorneys for Plaintiff 
in Action No. 3 

11 Park Place 

New York, N. Y. 10007 


MORTIMER A. SHAPIRO, £SQ. 

Attorney for Plaintiffs 
in action No. 4 

52 Broadway 

New York, N. Y. 10004 


KELLEY DRYE WARREN CLARK CARR & ELLIS 
Attorneys for Defendants 
United Funds, Inc. 
350 Park Avenue 
New York, N. Y. 10022 


SULLIVAN & CROMWELL 

Attorneys for Defendant 
Chauncey L. Waddell 

48 Wall Street 

New York, N. Y. 10005 


Rule 9(g) statement for defendants Waddell & Reed 
et al., undated 


parties, by 


Dy, 


heir motion for summary judgment (FRCP 


statement of material facts, pursuant to 


he Rules of the United States Distric 


Court, Southern District of New York, as to 


An action entitled "Fred Horenstein, et 
Waddell & Reed, Inc., et 
"Horenstein Action") was 
An Amended Complaint was 
A further Supplemental Complaint was 
1969 which pleaded a "Second Cause or 
,» which sought to restrain the sale 
defendants Chauncey L. Waddell, Joe Jack Merriman and 
Roach (hereinafter "Selling Shareholder 
ck of Waddell & Reed, Inc. (New York) 
tment Corporation ("CIC") or, 
a trust upon the proceeds of such sale 
United Funds, Inc. ("United"). 
The "Second Cause of Action" o 
hat the Selling 
they, "aided by" W&R/NY and 
fit, sold their W&R/NY shares to 
statutory and common law fiduciary duties and 
to United and its shareholders; that the 
high price of $80.00 per share paid by CIC for such W&R/NY stock 


was based upon ill gotten gains derived and to be derived by 


WY from performance of its 
and that a "substantial portion" of tne high price 
" 


stock "rightfully and lawfully" 


United. 


An action entit 


January 
Complaint filed % i duly 5 
action plead 
Action", substantially identical to 


the Horenstein Action,in which it was 


jants "in conjunction 


Fund and its 
y entitled to a "substantial portion of 
increment in value" of tne W&R/NY stock. 
4, The issues and claims raised in the actions 
(Actions Nos. 1-4) in respect of United's alleged 
capture some or ali of the price paid 53 
owned subsidiary for the : k of W&R/NY are identical 


5 
} 


issues and claims raised by the prior Horenstein/Ruskay actions. 

5. The propriety, accuracy and faimess of the proxy 

dated April 18, 1969, concerning said sale of W&R/NY 
challenged in the actions at oar (Nos. 

ised by the Selling Shareholder Defendants, 

affirmative defenses, in the prior Horenstein/Ruskay actions. 


6. Based upon a stipulation of settlement found to be 


fair, reasonadle and adequate by Hon. Morris E.. Lasker, 2 


ment of this Court, dated June 25, 1970, dismissed on the 


judice to United and 


and 


matters and t 


Ae 


causes of 
M. J. Wallace, 


issues asserted again 


Respectfully submitted, 


STAT TAC 
VALICEHTI 


ttorneys for Movigg Defendants 
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Statement of Aibert D. Jordan in support of motion 
for summary judgment, dated October 28, 1971, with: 
schedule of exhibits 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
RUSKAY, 
Plaintiff, : 71 Civ. 3169 
-against- : ACTION NO. 1 
JENSEN III, et al., 


Defendants. 


LOUIS FELDMAN, Trustee for 
NESSA FELDMAN, 
Plaintiff, 71 Civ. 1003 


-against- ACTION NO. 2 


JOE JACK MERRIMAN, et al., 


Defendants. 
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WEBSTER FACTORS, INC 


Plaintiff, F 
er Tl Civ. 3865 
~against- 
ACTION NO. 3 
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CHAUNCEY WADDELL, et al., 


Defendants. 


IRWIN L. FEINBERG, as trustee for 
HELEN K, FEINBERG end IRWIN L. FEINBERG 
and HELEN K. FEINBERG as Joint Tenants, 


Plaintiffs, 
Ti Civ. 4352 
-against- 
ACTION NO. 4 
JULIUS JENSEN III, et al. 


STATEMENT OF COUNSEL FOR THE 
MOVING DEFENDANTS 


ALBERT D. JORDAN, being an attorney admitted to 
practice before this Court and a member of the firm of 
attorneys appearing on behalf of the moving defendants, 
makes this statement in support of tne foregoing motion 
for consolidation of the abovewentitled actions, a stay 
of all proceedings therein pending the disposition ef ail 
pranches of this motion, a stay of all further similar 
actions, and for summary judgment on the ground that the 
claims for relief in such actions are barred by res 
judicata or collateral estoppel and that there is no 


genuine issue of fact to be tried. 


1. Plaintiffs in all of the above-entitled 
actions are or purport to be shareholders of United Fund, 
Inc. ("United"), a mutual fund, and pring suit derivatively 
on behalf of United on essentially identical claims. Except 
for the inclusion in Action No. l of additional fictitiously 
named defendants, the defendants in ail four actions are 


identical. 


2. At all material times, Waddell & Reed, Inc. 
(New York) ("W&R/NY") was the investment adviser and prin- 
cipal underwriter of United. During 1969 and for sometime 
prior thereto, W&R/NY had outstending two classes of stock 
consisting of Class a (non-voting) Common Stock which was 
publicly traded and Class B (voting) Common Steck which was 
not publicly traded. Both classes of stock nad a par value 


or $1 per share and were identical in all other respects. 
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3. On or before April 16, 1969 certain holders 
of the Class E Voting Stock of W&R/NY, including the de- 
Pendants Chauncey L. Waddell ("Waddell"), Joe Jack Merriman 
("Merriman"), Cornelius Roach ("Roach") and Mitchel J. 
Valicenti ("Valicenti") (hereinafter collectively referred 
to as the "Selling Shareholder Defendants") entered into 
an agreement with Continental Investment Corporation ("CIC"), 
pursuant to which they undertook to sell their shares of the 
Class A and Class B stock of W&R/NY at a price of $80 per 
share in the event that CIC should make a public tender orfer 
to purchase all outstanding shares of W&R/NY at the same price. 
The agreement was subject to certain other conditions and rep- 


resentations not presently material. 


4, In or about June of 1969, Waddell & Reed, Inc. 
(Massachusetts) ("war/iass.*)* » a subsidiary of CIC, having 
been assigned the rights of CIC under the agreement previously 
described, made a public tender offer to purchase all out- 
standing shares of both classes of steck of W&R/NY at $30 
per share. Such tender ofier was closed on July 2, 1969, 
at which time W&R/Mass. acquired more than 95% of all 
classes of the outstanding stock of W&R/NY, including all 
the stock of W&kR/NY held oy the Selling Shareholder Defen- 


dants. 


5. The defendants Roach, Merriman, Valicenti 


and Waddell were directors and/or officers of United and 


lf At that time W&R/Mass. was named CWR Corporation. 
It was and is a Massachusetts corporation and a 
wholly-owned subsidiary of UIC. On December n'a 
1999 CWR Corporation was merged with W&R/NY and the 
corporate survivor was renamed Weddell & Reed, Inc. 
(Massachusetts) ("W&R/Mass.") 
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W&R/NY prior to and during the period that CIC, through 
its subsidiary, undertook to purchase the outstanding shares 
of W&R/NY. The defendants Julius Jensen III ("Jensen"), 
Monte J. Wallace ("M. J. Wallace") and Neil W. Wallace 


("N.W. Wallace") were officers and/or directors of CIC. 


- 


6. The defendants "Jonn Doe 1 to Jonn Doe 100" 
and "Richard Roe 1 to Richard Roe 1,000", are fictitious 
names intended by the complaint in Action No. 1 to desig- 
nate those presently unknown W&R/NY sharenolders who agreed 
to sell their W&R/NY shares to CIC and/or who sold such 
shares pursuant to the public tender offer made by W&R/ 


Mass. 


7. These actions seek to obtain, on behalf of 
United, an alleged premium or profits claimed to have 
been realized by the Selling Shareholder Defendants on the 
acquisition of their shares or stock of W&R/NY by W&R/Mass. 
Such premium (or "profits") is alleged in each action to 
consist of the amount by which the tender offer price of 
$50 per share exceeded the book value of $18 per share at 
which W&R/NY carried its net asset value for balance sheet 


purposes. 


2/ Valicenti, who was a director of W&R/NY, became a 
director of United in February, 1909. Merriman, 
who was a director of United and W&R/NY was not 
an cfficer or either of such corporations. 


3/ Annexed as Exhibits "A" through "D", respectively, 
are sopies of the complaints filed in all such 
actions. 
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8, CIC, W&R/Mass., Jensen, M. J. Wallace and 
N. W. Wallace are named defendants on the allegation that 
they conspired with the Selling Shareholder Defendants 
to enable them to obtain such premium or profits. It is 
notable that no theories of liability, independent of those 
asserted against the Selling Shareholder Defendants, are 


asserted against these defendants. 


9. On June 3, 1969, the shareholders of United, 
at their postponed annual meeting, approved a renewal of 
the investment advisory contract and principal under- 
writing agreement between W&R/NY and United in the event 
that CIC or its subsidiary might acquire control of W&R/NY 
by the contemplated public tender offer. The arrangements 
with CIC, as well as information concerning the proposed 
public tender offer for the acquisition of all outstana'ng 
stock of W&ER/NY were set forth in a proxy statement, dated 
Ppril 18, 1969, which was mailed to each shareholder of 
United in advance of this 1969 meeting (the "1969 Proxy 
Statement"). The above entitled actions also assert that 
such Proxy Statement was defective in that it failed to 
disclose, as plaintiffs contend, that United was legally 
entitled to any amounts in excess of the book value of 


their shares received by the Selling Shareholder Defen~ 


dants for their shares of the stock of W&R/NY. 


THE HORENSTEIN/RUSKAY ACTIONS 
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10. Having acted as counsel for certain of the 
defendants (including those presently represented by ny 
firm) in the cases entitled "Horenstein, et al., plaintiffs, 
against Waddell & Reed, Inc., et al, defendants"(67 Civ. 4175) 
and "Ruskay, plaintiff, against Merriman, et al., defendants" 
(69 Civ. 276) (hereinafter the "Yorenstein/Ruskay actions") 

I have personal knowledge of the matters hereinafter related 
in respect of such actions. 

11. The Horenstein/Ruskay actions were instituted 
in this Court derivatively on behalf of United for, inter alia, 
the same relief sought in the above-entitled actions. On June 
25, 1970, the Horenstein/Ruskay actions were dismissed on the 
merits and with prejudice to United and its shareholders pur- 
suant to a judgment and order of this Court entered after a 
hearing before Hon. Morris E. Lasker, at which it was deter- 
mined that a stipulation of settlement and compromise of 
such actions was fair, reasonable and adequate. Pursuant 
to such stipulation and judgment of this Court, United 
executed and delivered to W&R/NY and the Selling Shareholder 
Defendants who were defendents in such actions, a general 


release of all claims or causes of action alleged or which 


4/ Albeit represented by different counsel, the plaintiff 
in Action No. 1 is the same person as the plaintiff in 
the action entitled Ruskay v. Merriman. 


5/ Annexed, as Exhibits "5" through "H", respectively, are 
copies of the Amended Complaint an Supolemental Complaint 
filed in the action entitled Horenstein v, Waddell & Reed, 
Ine., together with the answers riled on Jenalr or the 
Moving devendants, who were also defendants in that action. 
Annexed, as Exhibits "I" through "L", respectively, ere 
copies of the Complaint and Supplemental Complaint riled 
in the Ruskay v. Merriman action and the answers thereto 
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filed by tne moving derendants, wno were derendants in 
that action. 
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might have been alleged in respect of any of the matters 


and transactions put in issue by the pleadings in such 


2) 


actions. 
ACTION NO. 1 


12. Action No. l, ertitled "Sophie Ruskay, against 
Julius Jensen III, et al" (the “Jensen action") was filed 
in this Court on July 15, 1971. The complaint in such action 
asserts, on behalf of United, a right, pursuant to the Invest- 
ment Company Act of 1940 (15 U.S.C. §§80a-1 et seq.), to re- 
capture the full amount received by the Selling Shareholder 
Defendants for their W&R/NY stock in excess of tue book value 
of such stock in tne amount of $18 per share. The complaint 
in the Jensen action further seeks to attack United's 1969 
Proxy Statements for failure to disclose United's alleged 
right to receive all portions of the purchase price in excess 
of the book value to be obtained by the Selling Shareholder 
Defendants for their W&R/NY stock, and further, in that 
subsequent changes occurred in the directors of United and 
the management of W&R/NY contrary to assertions said to be 
contained in such 1969 Proxy Statement. 

13. All defendants have filed answers denying all 
material allegations of such complaint and interposed affirm- 
mative defenses, including defenses to the effect that the 
claims asserted in the Jensen action are estopped by res 
judicata, collateral estoppel and the release delivered by 


United as hereinabove described. 


6/ Annexed, as Exhibits "uw" through "Q", respectively, are 
copies of, in respect of the Horenstein/Ruskay actions, 
the Stipulation of Settlement and Compromise, the Notice 
to Sharenolders approved by thi.s Court, the Opinion of 
Yon. Morris E. Lasker, the Judgment and Order of this 
Cours dismissing such actions and the Release executed 
and delivered by United pursuant to such StipuLation of 
Settlement and Compromise as authorized by the Judgment 
and Order of this Court. 
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14, Action No. 2, entitled "Feldman v. Merriman" 
(the “Feldman action"), was instituted in the Eastern District 
of New York on August 2, 1971 and removed to the Scuthern 
District by an Order of Judge Bartels of the Eastern District 
dated October 1, 1971. The claims asserted in the Feldman 
action are essentially identical to those asserted in the 
Jensen action, the only difference being that no claims are 
asserted against fictitious defendants as in the Jensen action. 

15. The time of the defendants to answer or other- 
wise move in such action has not expire. as of the date of 


this statement. 


ACTION NO. 3 


16, Action No. 3, entitled Webster Fectors, inc. 
v. Chauncey L. Waddell, et al. (the "Webster Factors action"), 
was filed in this Court on August 30, 1971 and contains as- 
sertions identical with those set forth in the Jensen action. 
The complaint in such action also alleges that W&R/NY, and 
the defendants associated with it, dominated and controlled 
United's affairs and directors, as well as its proxy machinery; 
had exploited the power of W&R/NY, by virtue of its position 
as United's investment adviser, to direct brokerage on the 


execution of United's portfolio transactions in order to 


benefit W&R/NY at the expense of United; and that the sale 


of 1.e stock of WkR/NY was pursuant to a plan on the part 

of all defendants to enable the Selling Shareholder De- 
fendants to capitalize on the profits inherent in the con- 
tractual rights of W&R/NY and its ability to control United's 


portfolio brokerase. 


17. The time of the defendants to answer or other-~ 
wise move in such action has not expired as of the date of 


this statement. 
ACTION NO. 4 


18. Action No. 4, entitled Feinberg v. Jensen (the 

"Feinberg action") was filed in this Court on October 14, 
1971. It also seeks to assert claims identical with those 
in the Jensen action on the basis of the same matters and 
transactions. In addition, the complaint in the Feinberg 
action charges that the proxy statement ror the 1971 annual 
meeting of the shareholders of United was prepared by W&R/ 
Mass., and the defendants associated with; nd that such 
proxy statement failed improperly to disclose that the prin- 
cipal reason for a proposed amendment to the manageement 
agreement between United and W&R/Mass. was to enable CIC 


to realize an even further return on its investment through 


W&R/Mass. in acquiring control of W&R/NY and correspondingly 


to increase the expenses of United. 
GROUNDS FOR CONSOLIDATION 


19. Actions No. 1 through No. 4, inclusive, seek 
primarily to assert on behalf of United, identical claims 
arising out of the same matters and transactions. As a 
consequence, the defendants in such actions, including par- 
ticularly the moving defenuants, are about to be caught in 
a contest oetween plaintiffs and their counsel to see 
who can proceed with the greatest apparent diligence and 
thereby claim the greatest credit for any ultimate result in 
these actions with respect to the identical matters, occur- 


rences and transactions. Such competition between counsel 
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for the plaintiffs in these four actions will result in 
the unnecessary conduct of voluminous, redundant and repe- 
titive discovery proceedings, a duplication of effort and 
tremendous hardship, oppression and disruption to all of 
the defendants. including United, on whose behalf plain- 
tiffs purport to sue. 

20. Unless consolidation, as requested herein, 
is granted, and unless the commencement and prosecution of 
additional actions seeking identical relief is enjoined, the 
defendants, including United, will or may likely be faced 
with an oppressive burden of identical, repetitive and over- 
lapping discovery to numerous groups of plaintiffs and their 
counsel, all of whom will be vying with each other for prior- 
ity in engaging the attention of the defendants in such time- 
consuming proceedings. However, if the relief of consolida- 
tion is granted, shareholders of United who believe it 
necessary for their protection will continue to have the 
right to apply to the Court for permission to intervene. 
Furthermore, it is, at least, equally important to the 
shareholders of United that it continue to be well-advised 
and managed during the pendency of the litigation with a 
minimal loss of United executive time. 

21. The desirability of having a single lead or 
general counsel for all plaintiffs designated is also evi- 
dent. The absence of any such general counsel will kindle 


the flame of competition among plaintiffs which will be 


unnecessarily burdensome to defendants and will not result 


in any benefit to either the Court or the litigants. 
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22. Thus, it is respectfully requested that an 


Order be made and entered, pursuant to FRCP 42(a) directing 


the consolidation of the above entitled actions for all pur~ 
poses, providing for the selection or appointment of general 
counsel for all olaintiffs, staying all sharehoiders of 
United, including plaintiffs, until final disposition of 
said consolidated actions from commencing or prosecuting 
any other or further actions for the relief sought therein, 
except by means authorized or permitted by this Court, and 
staying all further proceedings in said consolidated actions 
by way of discovery or otherwise pending the decision of this 
Court on all branches of this motion. 

PROSECUTION CF THESE ACTIONS IS BARRED 

BY RES JUDICATA AND COLLATERAL ESTOPPEL 

BECAUSE OF THE PRIOR FINAL DISPOSITION 

OF THE HORENSTEIN/RUSKAY ACTIONS 

23. As will be demonstrated in our brief in support 

of this motion, it is well recognized that the doctrine of 
res judicata cperates to bar subsequent prosecution of claims 
on behalf of United which were litigated and disposed of by 
the final determination of the Horenstein/Ruskay cases. The 
doctrine also bars prosecution of all claims which might have 
been raised in the prior action on the basis of matters or 
transactions which were alleged even if such claims were not 
actually raised in the prior litigation. The fact that the 
prior judgment was the result of a stipulation of settlement 
has no mitigating or restrictive effect, at least in share- 
holder derivative actions, upon the operative principle of 
res judicata. The applicability of such doctrine is, of 
course, not diminished by tne fact that the plaintiff in 
Action No. 1 is the same person as one of the plaintiffs 


in the Horenstein/Ruskay actions, 
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2k, Moreover, this Court and the Second Circuit 
have long recognized that mutuality of estoppel is no longer 
sound law and nave, respectively, joined the attack upon the 
citadel of mutuality. Thus, where, as in the cases now at 
bar, there is an identity of issues between two independen 
actions (e.g., the alleged breach of fiduciary duties by 
the Selling Shareholder Defendants and United's alleged 
right to the "profits" realized by them), the party against 
whom the judgment has been entered in the prior action is 
conclusively bound thereby in the second acticn. This is 
the case even though the party invoking and relying upon the 
prior judgment was not a party or privy to the first action 
in which the operative judgment was rendered and would not 
have been bound had the judgment gone the other way. Accord- 
ingly, the defenses of res judicata and collateral estoppel 
are available to ell defendan*s in the cases at bar and is 
not limited to Roach, Merriman and WeR/NY, who were defendants 
in the prior actions and to whom United's release was delivered. 


It should, however, be noted that WaR/Mass. is the successor 


in interest to W&R/NY and entitled thereby to the benefits ob= 


tained by its predecessor on the disposition of the Horenstein/ 
Ruskay actions. 

25, An examination of the Horenstein/Ruskay pleadings 
belies any assertion that the above mentioned issues relating 
to the alleged breach of fiduciary duty by the selling W&R/NY 
shareholders to United and its sharenolders as well as United's 

ight to the proceeds of the sale to CIC are unique or novel 
+o the actions now at bar. The Horenstein/Ruskay plaintiffs 


pleaded the same causes and claims on behalf of United as 


. A 


are now sought to be asserted before the Court, and vigorously 
pursued the proof of such causes, issues and claims. 

26, The Horenstein complaint was filed in this 
Court in October, 1967, derivatively on United's behalf 
against defendants W&R/NY, Roach, Merriman and Waddell. In 
June, 1968 an amended complaint was served which alleged, in 
substance, that the affairs and policies of United and its 
directors were dominated and controlled by W&R/NY and the 
defendants associated with it; that the defendants were en- 
gaged in a conspiracy to enrich themselves and their associates 
at United's expense; that W&aR/NY had exploited and abused its 
power and discretion to direct and allocate United brokerage 
in furtherance of its own interest; that the direction of 
brokerage on United's portfolio transactions by W&R/NY pre- 
vented United from obtaining the best execution of its 
portfolio transactions at the most favorable prices and/or 
subjected United to excessive brokerage expenses; thet such 
practices enabled W&R/NY and the other defendants to derive 
substantial \enefits and profits at United's expense; and 
that the respective investment advisory agreements between 
United and W&R/NY were obtained by proxy solicitation materials 
which failed adequately to disclose the acts and practices 


alleged. 


27. ° The Ruskay action was filed in this Court in 


January, 1969, derivatively on United's behalf and alleged 
substantially the same matters as those pleaded in the 


Horenstein action, with the additional allegation that 


(/ The Horenstein/Ruskay plaintiffs propounded a series of 
written interrogatories concerning the sale of W&R/NY 
shares to CIC, conducted searching depositions of de- 
rendants Waddell and Merriman concerning sucn matters, 
occurrences and transactions and elso discovered eacn 
and every operative document and proxy statement con- 
cerning said sale. 
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defendants had unnecessarily "churned" United's portfolio 
so as to create portfolio brokerage. 

26. Supplemental complaints were filed in the 
Horenstein and Ruskay actions, on June 5, 1969 and July 7, 
1969, respectively, wnere it was similarly alleged in each 

hat defendants Roach, Merriman and Waddell (also defendants 
in the actions at bar) owned or controlled a majority of 
W&R/NY voting stock; that they agreed, in pursuit of personal 
profit end in disregard of their fiduciary obligations to 
United and its SHEE CROLAErS, oP sell the W&R/NY stock owned 
or controlled cy them to CIC at a price of $80 per share; 
that such price was attributable to the ill-gotten gains and 
profits derived by W&R/NY from the exploitation of its posi- 


tion as investment adviser to United; that «4 substantial portion 


of the price offered to WeR/NY shareholders rightfully and law- 
) 


fully belongs to United and its shareholders; that the other 


8/ At "67 of the Horenstein Supplemental Complaint, annexed 
hereto as Exhibit "F", it is alleged: 


"67, With an eye toward their own personal profit 

and aggrandizement, and in total disregard of their 
fiduciary and legal obligations to United and United's 
shareholders, the Defendants Waddell and Merriman 
have agreed to and are preparing to sell their con- 
trolling stock to Continental, and the Defendants 
United, KCSC, and Roach have acted and continue to 

act in concert with Waddell and Merriman to facilitate 
such sale and to facilitate Continental's tender offer 
for the remaining outstanding shares of WRI." 


cA At 935 of the Ruskay Supplemental Complaint, annexed hereto 
as Exhibit "J", it is alleged: 


"25. A substantial portion of the increment in 
value of the W&R stock proposed to be sold as afore- 
said oy said defandants and other W&R stockholders 
belongs to end is an asset of the Fund and its 
stockholders; end the defendants Waddeil, Merriman 
and Roach, in disregard of their fiduciary duties 

to the Fund and its shareholders are planning, in 
conjunction with the other defendants herein, to 
ecnvers such asset of the Fund to their own use 

and nenerit." 
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defendants, including W&R/NY were aiding and abetting the 
Selling Shareholder Defendants in obtaining $30 per share 
for their stock in derogation of the rights of United; and, 
accordingly, that the proposed sale to CIC should be en- 
joined or the proceeds thereof be sequestered for United's 
benefit. 

29. It is manifest that the matters and trans- 
actions complained of and challenged in the actions at bar 
are the same matters and transactions relating to the sale 
of W&R/NY shares to CIC previously pleaded and in issue in 
Horenstein/Ruskay as demonstrated in the foregoing paragraphs. 


Thus, the fact that the plaintiffs in Actions No. 1, No. 2 


and No. 4 characterize defendants' acts as a sale or W&R/NY's 


LO/ 


"eiduciary positions" and a "payment for fiduciary offices’ 


10/ At 713(a) and (b) of the Ruskay v. Jensen Complaint 
(Action No. 1), annexed hereto as Exhibit "A", it 
is alleged: 


"13(a) The transactions herein alleged con- 
stituted a sale to Continental end CWR Cor- 
poration of WkR's fiduciary positions as 
investment adviser and principal underwriter 
of the Fund, in violation of the Act and 
common law. 


"(b) The $62 million excess of tne $90 million 
purchase price for the W&éR stock over the $15 
Million net asset value of the stock constituted 
payment for the fiduciary offices." 


At 917 of the Feldman v. Merriman Complaint (Action 
No. 2) annexed heretc as Exhibit "B", the identical 
substantive allegation is made. 


At 914 of the Feinberg v. Jensen Complaint (Action 
No. 4), annexed hereto as Exhibit "D", the identical 
substantive allegation is made. 
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and plaintiff in Action No. 3 characterizes such acts, 
matters ane transactions as a sale of “fiduciary offices 
and votes"=” does not give efficacy to plaintiffs! attempt 
to relitigate causes and issues rinally disposed hereto- 


fore. 


30. In addition, the defendants in the Horenstein/ 
Ruskay actions asserted that United's 1969 Proxy Statement, 
challenged in the present action as false and misleading, 
contained full and fair disclosure of all material matters 
and that the shareholders of United had ratified and approved 
renewal of the investment advisory agreement between United 
and W&R/NY at their meeting held June 3, 1969 As has been 
previously noted (see footnote "7" supra), the Horenstein/ 
Ruskay plaintiffs conducted extensive discovery concerning 
the acquisition of the stock of W&R/NY by CIC and its sub- 
sidiary, which included interrogatories and depositions, 
as well as the production and examination of each operative 


document concerning such transaction. 


31. On April 6, 1970, a hearing to determine 


whether the stipulation of settlement in the Horenstein 


1l/ At @ 26 of the Webster Factors, Inc. v. Waddell 
“—~ (Action No. 3), amnexed hereto as Exhibit piolge 
it is alleged: 

". . , Gaid transaction constituted a sale 
py the lyo9 directors of tneir Tiduciary 
offices and votes, in which Continental. 
lew Management and the selling shareholders 
participated and from which they profited 
and benefited with Knowledge that such fi- 
duciary breaches nad occurred." 


12/ See Exhibits "H" and "L". 
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Ruskay actions providing ror the dismissal of those actions 
and the various complaints therein on the merits and with 
prejudice to United and its shareholders, was fair, reason- 
able and edequate. Such hearing was held on notice (see 
Exhibit "N") in form approved by the Court, which was mailed 
to all shareholders of United, including plaintiffs in the 
actions before the Court, and to the Securities and Exchange 
Commission. Flaintiff Ruskay appeared by her then counsel 
in support of the settlement. The other plaintiffs in the 
actions now before the Court did not appear or file odjec- 
tions at such hearing. 

32. During the course of such hearing there was 
a thorough and comprehensive review of the record and in- 
tensive discovery taken in the Horenstein/Ruskay actions 
by counsel for both groups of plaintiffs in which I par- 
ticipated on behalf of certain of the defendants in the 
Horenstein/ruskay actions. The legal basis of the claims 
on behalf of United sought to be litigated in the actions 
before the Court was thoroughly discussed. Subsequent to 
such hearing, and on May 26, 1970, Judge Lasker handed down 
a Memorandum Opinion (Exhibit "O") in which he approved the 
stipulation of settlement and compromise as fair, reasonable 
and adequate. On June 25, 1970 and in accord with such de- 
cision, Judge Lasker directed the entry of judgment cis- 
missing the Horenstein/Ruskay actions and the complaints 
filed therein on the merits and witn prejudice to United 
and its shareholders reciting that the judgment was a "Pull 
and final discharge or any and alJ claim or claims or cause 
or causes of action, or part or parvs thereof whicn are or 


mignt nave been asserted with respect to the matters and 


transactions alleged in said complaints. .- . 
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33. All of the above-entitled actions are brought 

on behalf of the same nominal corporate defendant, on subd- 

stantially iden‘ical claims with reference to identical 

matters and transactions against the same group of defen- 

dants. For the reasons previously noted, all such actions 

should be consolidated with the appointment of a general 

ecunsel and with provision for a stay against the further 

proliferation of additional identical actions by share- 

holders of United. 


34. There is, and there can be, no issue of fact 
to be tried in these consolidated actions. The Horenstein/ 
Ruskey record is demonstrative that the transactions, matters 
and occurrences of which plaintiffs compiain and all issues 
relating thereto have heretofore been pleaded and raised, 
and have been determined on the merits against United and 
its shareholders, or are matters and issues which could nave 
been raised therein. The further prosecution of these actions 
on United's behalf are, therefore, barred by the principles 
of res judicata and collateral estoppel. Thus, pursuant 
to FRCE 56(b) an Order directing the entry of summary judgment 
in favor of all moving defendants should be granted, together 
with the costs and expenses of this motion. 

The roregoing statement is made and affirmed by 


the undersigned under penalties of perjury. 


Dated: New York, New York . 
Octoberw{ , 1971 i. /) sb ae 
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A. Ruskay v. Jensen Conplaint 

B. Feldman v. Merriman Complaint 

C. Weoster Factors, Inc. v. Waddell 
Complaint. 

D. Feinberg v. Jensen Complaint 

Be Horenstein Amended Complaint 

F. Horenstein Supplemental Complaint 

G. Defs. Answer to Horenstein 


Amended Complaint 


lie Defs. Answer to Horenstein 
Supplemental Complaint 


es Ruskay ¢>".plaint 

Je Ruskay Supplemental Complaint 

K. Defs. Answer to Ruskay Complaint 

Lie Defs. Answer to Ruskay Supplemental 
Complaint 

M. Stipulation of Settlement 

N. Notice to Shareholders 

O. Opinion of Hon. Morris E. Lasker 

ms Judgment and Order 

Q. Release 

R. Horenstein Seconda Verified © 


Amended Complaint 


EXHIBIT E 


Amended Complaint in Horenstein 
v. Waddell & Reed 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED HORENSTEIN and JOSEPH SC1UTO, 


67 Ge. 4115 


VERIFIED 
AMENDED 
COMPLAINT 


Plaintiffs 
- agaist - 


WADDELL AND REED, INC,, JOE JACK 
MERRIMAN, CHAUNCY L, WADDELL, 
CORNELIUS ROACH, UNITED FUNDS, 
INC,, and KANSAS CITY SECURITIES 
CORPORATION, 


Plaintiffs Demand 
Trial by Jury 


Defendants 


Me ee Ne ee ee ee ee tee 


Plaintiffs, by their attorneys, Bass and Friend and Monroe L. 
Inker, as and for their Complaint, allege the following on information and 
oelief, except as to paragraph "2" which is alleged upon knowledge: 

1. (a) This Court's jurisdiction is based upon the Investment 
Companies Act of 1940, 15 U.S.C, 880a-1 et. seq., the Inves‘ment Advisers 
Act of 1940, 15 U.S.C. g80b-l et. seq., the Securities Exchanges Act of 
1934, 15 U.S.C., g78 et. seq., the rules and regulations promulgated under 
these acts, and the principle.of pendant jurisdiction. 

(b) This action is not collusive.y brought to confer jurisdiction 
vehtait this Court would not otherwise have. 
2, Plaintiffs are and since prior to 1955 have been sharcholders of 


defencant, United Funds, Inc. (hereinafter called United"), owning shares 


eer 
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of United Accumulative, United Science, and United Income Funds, whose 


shares are issued by United. Plaintiffs together own approximately 20, 000 


shares of United Funds, having a value in excess of $300, 000.00. 


3. Plaintiffs bring this action on their own behalf and derivatively 
on behalf of all the sharcholders of United. 

4. United is a Missouri corporation, doing business in New York, 
registered in accordance with the Investment Company Act of 1940, 15 U.S.C. 
g80-a-l et. seq. as a diversified open-end management investment company. 

5. Defendant Waddell and Reed, Inc. (hereinafter called ''WRI") 
is a New York corporation, doing business it: New York, engaged in the 
business of rendering investment advice and manageiment services, and has 
continuously since 1949 provided United with investment advice and manage- 
ment services, pursuant to annual contracts between United and WRI. 

6, The individual defendants are directors and/or officers of United 
and are directors and/or officers and/or sharcholders of WRI. 

7. Defendant Merriman is a resid<«nt of Kansas City, Missouri, 
and afail times hereinafter relevant-has been vice president and director 

<0 — 
of United and president and director cof WRI) 

8>—Defendant aoaeh is a resident of Kansas City, Missouri, and is 
and at all times hereinafter relevant has been vice president and director 
of United and vice president, general counsel and director of WRI. 

9. Defendant Waddell is a resident of New York and is, anc at all 


times hereinafter relevant has been a vice president and director of United 


and Chairman of the Board of Directors of WRI. 
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i0. Defendants Waddell, Merriman and Roach, control and dominate 
and at all times material have controlled and dominated WRI's Board of 
\Directors, being themselves major stockholders and directors. 

ll. Defendants Merriman, Roach and Waddell are members of, and 
dominate, influence and control United's Board of Directors. 

12. United issues four separate classes of Fund shares, including 
United Accumulative Fund (hereafter ‘Accumulative Fund"), United Income 
Fund (hereafter ‘Income Fund"), United Science Fund (hereafter "Science 
Fund"), and United Bond Fund (hereafter ''Bond Fund"); All of these four 
Funds are managed by Defendant WRI, and the shares of all four Funds are 
to some degree interchangeable, 

13. The total assets of Unite’, including the portfolios of all four 
of the aforementioned Funds, total approximately $2.5 billion, including 
approximately $1. 390 billion for Accumulative Fund, $759 million for Income 
and, $431 million hoo Setbnen Fund, and $3.16 million for Bond Fund. These 
assets are invested almost entirely in the securities of other corporations. 
Many of those securities are listed on the New York Stock Exchange, and are 
frequently traded also in the so-called Third Market (over-the-counter 
dealings in listed securities) and the so-called Fourth Market (dealings be- 


tween institutional investors, without the intervention of brokers). 


14. Defendant Kansas City Securities Corporation (hereinafter called 


"KCOSC") is a wholly-owned subsidiary of WRI, engaged in the business of 


stock brokerage, andis a member of the Pacific Coast Stock Exchange, but 


not a member of the New York Stock Exchange. 
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15. Inthe years, 1965, 1966, and 1967,° United il eo 
agreements with WRI, pursuant to which WRI agreed to and did render 
investment advice and management services for United. 

16. Pursuant to the aforesaid agreements, WRI purchased and sold 
securities for and on behalf of United, 

17, In purchasing aid selling securities for and on hehalf of United, 
WRI employed the services of brokers to whom United paid commissions 
on such purchases and sales. 

18, Pursuant to the aforesaid agreement with United, WRI agreed, 
expressly or impliedly: 

(a) That it would handle the purchase and sale of securities for 
United in such a manner as would enable United to pay the lowest possible 
commissions to brokers executing the orders for United; 

(b) that it would purchase and sell securities for United in such 

x . 
markets and on such Securities Exchanges as would enable United to obtain 
the most fevorable prices when such securities were purchased or sold for 
United; 
(c) that it would utilize United's considerable assets and the 


economic advantages and bargaining powers resulting from the pooling of 


the assets of all of the shareholders of United, for the sole benefit of United 


and its shareholders and would not use its position as exclusive agent and 
manager of United to aggrandize either itself or others, except insofar as 
such aggrandizement would be in exchange for services rendered to United. 


19. WRI, in numerous iransactions between September 1, 1965, and 
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August 31, 1966, pursued a policy of purchasing and selling searrities for 
United through KCSC as broker, to enable KCSC to earn commissions in 
connection therewith, where such transactions could have been handled for 
United on the Third or Fourth Markets at lower commission rate to United 
or without payment of any commissions at all, 

20. WRIhas, in numerous transactions betyveen September 1, 1965, 
and August 31, 1966, pursued a policy of purchasing securities for United on 
the Pacific Coast Stock Exchange through KCSC as broker, to enable KCSC to 
earn commissions in connection therewith, where such transactions could hav 
been handled for United on other Securities Exchanges or in other markets at 


prices more favorable to United. 


21, During the period September 1, 1965, through August 31, 1966, 


the Investment Advisory Agreement in force between United and WRI contained 
a formula (hereafter "old formula") which provided that the total amount of 
management fees payable by United to WRI for each month would be reduced 
by an amount equal to the excess, if any, of: (A) 40% of the iotal net income 
of KCSC for the period elapsed since September 1, 1965 to the close of the 
preceeding month; over (B) the aggregate amount of such reductions pre- 
viously made. No adjustment was to be made in any month where the 
aggregate amount of previous reductions exceeded 40% of the total net income 
for the period elapsed since September 1, 1965, 

22. tring the period Sepieinber 1, 1965 through December 31, 
1965, Defendant United paid to KCSC commissions ictalling approximately 


$369,586 , representing approximately 6.6% of the $5,599,794 in brokerage 
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commissions and spreads and tuacessions paid by United in 1965. During 
the year 1966, United paid or directe< to KCSC approximately €1, 759,105, 
represeniing approximately 17. 70% of the $10, 889, 998 in brokerage 
commissions and spreads and concessions paid by United that year. 
. 

23. By means of the aforesaid practices of channelling a large : 
portion of United's portfolio transa-tions through KCSC, KCSC and, indirectly, 
WRI, profited far above and bey ond any savings realized by United by means 
of reductions in the management fee paid 1o WRI, inasmuch as said manage- 


ment fees were reduced by only $770,573 (in 1966), while KCSC earned 


$2,128,691 in commissions from United portfolio transactions during 1965 and 


1966. United's shareholders were damaged by the difference, or $1, 358, 118, 


which amount properly beloi ied and belongs to United. 

24. Ussed was further damaged by virtue of the fact that KCSC 
executed on the Pacific Coast Stock Exchange transactions which could have 
beeh executed at better prices on other markets or Exchanges, and conse- 
quently KCSC often go. Jower prices on sales and higher prices on purchases 
for United. 

25. United was further damaged by virtue of the fact that KCSC” 
executed on the Facific Coast Stock Exchange transactions which could have’ 
been exec:ited at lower commissions or with no commissions at all on other 
markets. 

26. The use of the aforesaid old formula consti‘urec. on its face, 


a conflict-of-interest and was void and not subject to ratification by Directors 


of United or the shareholders of United, inasmuch as it constituted a fraud 
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and an invitation to waste the assets of United, and was in violation of the 
Investment Companies Act, 15 U7S,C. §80a-1(b)(2) and §30a-36, and the 
Investment Advisors Act, 15 U.S.C, g80b-6(1), (2) and (4), and the common 
law. Hl 

27. The individual defendants, as officers and/or directors of WRI 
and/or United, knew or should have known of the foregoing acts and practices 
and participated “in these acts and practices. . 

28. The aforesaid practices, which were engaged in under the 
aforesaid old formula, constitute a breach and violation of the aforesaid in 

vestment advisory and management agreement Between WAI and United and 
also constitute a breach and violation of the fiduciary duty owed to United by 
WRI and KCSC, and are in violation of the aforesaid Investment Companies 
Act and invectrment Advisors Act and the common law. 

29. From September 1, 1966, and until the present time, a new “hae 
formula (hereafter "new formula") has been in force pursuant to the investmen 

advisory agreement ‘“betveen United and WRI, whereby the total amount 
of management fees payable by United to WRI for each month is reduced on 
an annual basis by an amount equal to the higher of (A) 199% of the net income 


of KCSC resulting from commissions and discounts on portfolio transactions 


executed by KCSC for the Corporation since the beginning of the then current - |-. 


fiscal year, or (B) 50% of the net income of KCSC from all sources since the 


beginning of its then current fiscal year. 
30. From Septeriber 1, 1965 until the present, but more particularly 


from September 1, 1956 until the present, WRI and KCSC have engeged ina 
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practice in conjunction with stockbrokers (hereafter "NYSE Bel 
are members of the New York / tock Exchange, most of whom are 
principally located within New York City. Pursuant to the aforesaid 
practice, WRI has agreed to direct, and has indeed directed, portfolio 
transactions for United to the aforesaid NYSE Brokers, in exchange for said 
NYSE Brokers! directing to ECSC stock brokerage business from other 
sources for execution by KCSC on the Pacific Coast Stock Exchange. 

“7>KCSC would receive one dollar's worth of business from said 
NYS< Brokers in exchange tor be dollars' worth of United portfolio business 
directed by WRI to said NYSE se ane: (The afore-deseribed practice shall 
hereafter be referred to as "inter-exchange reciprocity.") By means of this 
practice, WRI has profited indirectly from the portfolio transactions of United. 
This shee constitutes a conflict-of-interest and converts property of 
United to the use and benefit of WRI and the individual Defendants. 

31. A substantial portion of the agreements between WRI and said 
NYSE Brokers were made in New York City, and most, if not all of said 


"NYSE Brokers" had and have their principal offices and records in New 


York City, said NYSE Brokers including such firms as Bear Sterns & 


Company,-Dean Witter & Company, and other firms yet unknown to Plaintiffs. 


32. Pursuant to its investment objectives, United has purchased and 
sold numerous portfolio securities and in consequence thereof, United is the 
source of huge amounts of business and brokerage commissions for brokers 
engaged in the business of purchasing and selling securities in and through 


the various markets and Exchanges. 
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33. Throughout the period frorm the inception of the advisory and 
management relationship between United and WRI, the latter has fixed, used 
and exploited the investment policies of United, and the brokerag> commissions 
payable and paid by United on the purchase and sate of portfolio gécuipinien, 


as vehicles for additional commissions, fees and rewards of monetary value 


for the benefit of WRI, and the officers, Heaters and stockholders of WRI, 
at the expense and to the damage of United, as more particularly alleged 
hereinafter, 
34. In order to effectuate the purpose of WRI to benefit itself, WRI 
has used its control and influence over United in such manner as to subordinate 
the possibility of United itself benefiting from the huge amount of brokerage 
business (other than brokerage business channelled through KCSC since its 
inception) dispensed by it, and such benefit was available to United through 
means and methods of reducing the cost of such commission, and instead 
WRI has caused United to pay the largest possible brokerage commissions to 
brokers, including NYSE Brokers and other, purchasing and selling portfolio 
securities, in order that WRI be able to requisition from such brokers-portion 
of said commissions for the benefit of these and other brokers and dealers wh 
seli United's shares, or who supply various types of services and materials 
to WRI; and thereby, as more particularly alleged hereinafter, WRI has been 
able to receive for itself increased commissions, management fees and-ser-- 
vices and material of monetary value.- -- 
35. During the year 1965, for example, WRI directed that brokers 


executing portfolio transactions for United "give-up” part of their commission 
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to other broker- ~dealers who, according to United's Prospectuses of bh and 
1987, furnish “information or services which Waddell and Reed, Inc. 
considers useful", During the year 1965, the aforesaid "give-ups", paid 
~ broker- -dealers who furnished information or services to WRI, totalled 
approximately $1, 287,953. During the year 1966, the same practice yielded 
"give-ups" totalling approximat ly $1,634, 589. Said practice of so-called 
“customer-directed give-ups" has been engaged in by WRI since the inception 
of its advisory relationship with United and continues to the present. 
36. Such cue tedene-dineated give-ups so allo. 4 to other 
Seeicer dealer’ by WRI were available to, and ~-nstitut che property of, 
United, and were unlawfully and improperly diverted from United in order 
to benefit WRI and its officers, directors and stockholders at the expense and 
to the damage of United and its stockholders. 
37. To accomplish the purpose of benefiting WRI and its officers, 
directors and stockholders, Defendants, at all times herein mentioned, have 
continuously engaged in the practice of directing give-ups to said broker- 


dealers, even though said broker-dealers were not in any way involved in the 


3 


actual purchases or sales of portfolio securities resulting in such brokerage ~~ 


commissions, The rewards to the said broker-dealers were granted by WRI 
out of the brokerage commissions earned by originating brokers actually.--- 
making sales or purchases of portfolio securities for United. ‘y al 

38. By means of the allocation of such give-ups, WRI has reduced 


the expense to itself of obtaining the research and information necessary 


for it to carry out its functions as Investment Advisor and Manager of United, 
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and it has thus caused United indirectly to pay for such expenses, despite 
the fact that ‘“VRI agreed to the Advisory Agreement to itself pay all costs 
incurred in the operation of United and in WRI's fulfillment of its role as 
Advisor and Manager, exclusive of brokerage fees, Directors' fees, taxes, 
custodian, legal and auditing fees, and any extraordinary expenses such as 
litigation and other unforeseen costs. 

39. In addition, WRI has in some cases directed give-ups to 
broker-dealers who sold shares of United, but wie did not in any manner per- 
form any services for United. For example, in 1965 WRI directed approxi- 
mately $683,175 in give-ups to svch ekerelal werk, and in 1966 such give-ups 
amounted to approximately $78, 408. 

40. Such give-ups, directed to broker-dealers who sell shares of 
United to the public, result solely in enlarging the size of United's asset 
value without a correspona.g increase in asset value per share, and con- 
sequently give no benefit to shareholders of United. On the contrary, en- 
largement of the size of United, without an increase in asset value per share, 
hampers United's performance by making it more dif* cult for United to: 
participate in certain investment opportunities which are unsuited to huge 
mutual funds. On the other hand, enlarging the size of United's assets 
serves to increase the size of ine annual Investment Management fee, which 
is paid by United to WRI and which Fee is based upon the asset value of United, 
with a larger asset value resulting ina correspondingly larger Fee to WRI. 


41. The practices of"inter-exchange reciprocity" and customer- 
Pp & P 


directed "give-ups'"' did and do deprive United and its shareholders of 
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their right to have United's portfolio business executed by brokers and 
dealers selected solely on the basis of their efficiency in executing such 
business and at the lowest possible cost. It is and has been possible for 
United to arrange for lower brokerage costs but instead, under the direction 
of WRI, United has adopted and followed the practice of paying the largest 
possible brokerage commissions in order to be able to direct the payment of 
reciprocals and give-ups. 

42. The cost of executing portfolio transactions is a substantial 
addition to the other expenses of United. It is and has been possible for 
United to make purchases and sales of portfolio securities in the so-called 
"Third Market" at substantially lower cost. Such market consists of 
well-capitalized non-member securitics dealers who make markets in 
securities in which institutional investors are interested. They are free of 
Stock Exchange restrictions. There are more than 400 such non-member 
houses. They are sandwiched in between the Exchange markets and the 
over-the-counter mark :is for unlisted securities. Furthermore, in many cas@s 
the so-called ''Fourth Market" (direct dealings between institutional investors, 
without intpvesing brokers) is available at considerably lower cost to United. 

43. The power to allocate United's portfolio purchase and sale .. 
commissions among brokers and dealers, is a power in trust and a corporate 
opportunity for United. Under the Investment Advisors Act, Investment 
Cocgeiks Act, the common law, and the Advisory Agreements between 
United and WRI, Defendants were and are under a continuing fiduciary 


duty to exercise such power and to execute portfolio transactions solely in 
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the interest of United and its shareholders and without gain or benefit to 
themselves by effecting portfolio-transactions at the lowest commission 
cost to United. . 
44. By using such power for the award of such commissions to 
brokers and dealers in United's shares, Defendants did and de enable WRI, 
and its officers, directors and shareholders, to derive substantial profits 
and benefits and deprive United of the benefits flowiag from reduced com- 
mission costs otherwise available to it as follows: 
a) “Inter-exchange reciprocity" and give-ups have provided 
extra stimulation for the sale of the shares of United to 
the public, and thus increased the amounts of the com- 
missions payable to WRI without correlative benefit to 
‘United; 

b) Such extra stimulation of the sales of the shares of 
‘United has resulted in the increase of the net asset 
value of United and hence in the increase of the amounts 

‘ -- of the investment advisory fees paid to WRI; 

c) -In favoring particular brokers and dealers through such © 

devices, WRI has obtained quotations, advisory services, 

Boi fae _economic data, research and investment materials and - -.--.----}--- 
services, and statistical information which WRI was 
obligated to furnish United at WHI's cost and for which it 
has received compensation out of management fees. 


45. Defendants caused or permitted the use of “inter-exchange 
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reciprocity” and "give-ups", as hereinbefore alleged, with knowledge or 
notice of a) the facts herein set forth, b) the illegality of the practice, 
ce) the intent and purpose to vehi WRI, and the officers, directors and 
Stockholders of WRI, and d) the fact that all of the foregoing was at the 
expense of United. 

46. The transactions hercin alleged were caused by WRI, the 
individual defendants and the other directors of United pursuant to a plan 
among them to benefit WRI and its officers, directors and stockholders, at 
the expense of United and its shareholders. 

47. The acts of WRI and the individual Defendants, and the 
diversion to themselves of opportunities belonging to Lviteu, hereinbefore 
alleged, were and are unlawful and in violation of the Investment Advisors 
Act, the Investment Companies Act, the Sxurties Exchanges Act, the common]: 
law, and the Investment Advisory Agreements between WRI and United. 

48. The acts hercin alleged have been and are a gross hens of trust, 
enacted in bad faith, and carried out with gross negligence and disregard. 
by the defendants of the fiduciary duties which are imposed upon them by 
the law. 

49, WRI and the directors, officers and stockholders of WRI, did, 
at all times herein mentioned, and now do, dominate and control the directors 
and officers of United and the policies and the conduct of the affairs of United. : 

50. The officers and directors of United have been at all times 
herein mentioned, and still are, subservient to the directions and wishes 


of WRI, and its directors, officers and stockholders, without regard to the 
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51. The payment of excessive brokerage commissions to KCSC 
and other brokers, and the diversion of portions thereof as hereinbefore 
alleged, and the other results of the aforesaid practices, have amounted to 
and continue to amount to a waste and spoliation of United's assets. 

52. The foregoing acts have caused substantial harm and injury 
to United. 

53. The individual defendants have been guilty of other acts of 
mismanagement, malfeasance and non-feasance in their capacities as 
officers and/or directors of United and/or WRI, which acts corstitule gross 
negligence, waste of corporate assets and opportunities, and fraudulent 
disregard of the dut’es and responsibilities owed by them to United. 

54. Such acts of mismanagement, malfeasance, and non-feasance 

| 2°e also attributable to defendants WRI and KCSC. 

55. In the years 1965, 1966 and 1967 the individual defendants sought 


and obtained from the shareholders of United, approval of the Investment 


. nection therewith said defendants caused or permitted proxy statements to be 


issued relating to such agreements. 


i 
_ |) Advisory and Management Agreements between United and WRI and in con- 
56. At the time the proxy statements wee issuec, the individual 
! defendants knew that they, WRI, and KCSC would engage in the acts and 
i 


practices set forth above. 


57. The proxy statements issued to the shareholders of United, 


seeking approval for the agreement beiween WRI and United for the year 


4 ah 


was false and fraudulent in that the Defendants knowingly — x eae 
concealed from the sharcholders of United that they and the other Defendants 
intended to engage in the acts and-practices set forth above. 

58. At the time the proxy statements seeking shareholder net 
for the agreements between WRI and United for the years 1966 and 1967 were 
issued, the individual Defendants knew or Should have knewn that they and 
the other Defendants hrd engaged in the acts and practices set forth above 
and knew or should have known that Defendants -vould continue to do so. 

59. The proxy state.nents issued to the shareholders of United in 

| the years 1966 and 1967 in connection with obtaining shareholder approval 
| : 
of the agreements between WRI and United for such years were false and 


fraudulent in that they concealed from the shareholders that the Defendant 


and that they intended to continue to do so 
60. The Plaiutiffs have made a demand on the Board of Directors 
of United to bring this action, a cepy of which demand letter is appended, and the 
said Board of Directors has cutoaied and neglected to do so despite their 
receipt of such demand on September 5, 1967, which date was just prior to 
a regularly scheduled meeting of the said Board. Said letter was answered in 


Deverrber 1967. Further demands uyon the Board of Directors of United to bring 


' WRI and the other Defendants had engaged in the practices set forth above 


ol this action would be futile because a) a majority of the directors have long 
° known of, tolerated and approved the acts complained of, and are personally 
be in the hands of the wrongdoers, preventing its proper prosecution. 


liable for United's damage, and b) control of such a suit so brought would 
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61, Demand uyon the stockholders of United to bring this action 


was and is unnecessary and would be futile because: 

a) The wrongs alleged herein constituted violations 
of the aforementioned Acts, which cannot be 
ratified by sie shageholders; 

b) The wrongs alleged herein constituted a fraud 
upon United and a waste of iis assets; they cannot 
be ratified except by the unanimous action of all 
stockholders of United; 

¢) Any stockholders' resolution to bring such a suit 
would be futile since it would place control of the 
action in the hands of the wrongdoers, preventing 
its proper prosecution; 

d) Sock a demand would cast an unconscionable finan- 
cial burden on the plaintiffs in that proxies would 
have to be solicited from the approximately 
200,000 stockholders of United in nearly every State. 

WHEREFORE, Plaintiffs pray for judgment and order: 

A. Requiring each of the defendants jointly and severally to account 

to and La United for the damages which United has. suffered and for the 

profits that the defendants have realized, as a result of the violations of 
statutes and common law and the breach of contract as hereinabove set forth. 

B.° Rescinding the Investment Aavisory Agreements, dated May 


1966 and 1967 between United and WRI and requiring WRI to return to United 
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any and all monies received by it from United during the period of the wrongful 


acts and conduct hereinabove alleged. 

C. Permanently restraining and enjoining defendants and each 
of them, their servants, employees, agents and assigns from continuing 
to commit such acts as those hereinabove alleged. 

D. Permanently restraining and enjoining the detoniante, and each 
of them, from performing or taking any action under or with respect to the 
Iavestment Advisory Agreement, dated May 1967, between United and WRI. 

E. Awarding to the Plaintiffs the costs and disbursements of this 
action and allowing to Plaintiffs reasonable attorneys fees and other necessary 
expenses incurred in the eeescouuue of this action; md 

F. Providing such other and further relief as to this Court may seem 
just and proper in the circumstances. 

BASS AND FRIEND 
MONROE L, INKER 
Attorneys for Plaintiffs 
Office and P. O. Address: 
342 Madison Avenue 


New York, New York 
OXford 7-6664 
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COUNTY OF SUFFOLK 


Fred Horenstein, being duly sworn, deposes and says that deponent 
is one of the Plaintiffs in the within action; that deponent has read the fore- 
going complaint and knows the contents thereof; that the same are true to 
deponent's own knowledge, except as-to the matters therein Stated .o be 
alleged on information and belier and that as to those matters, deponent 


believes them to be true, 


Sworn to before me, this ui a day of June, 1968. 


FRED HORENSTEIN 


Commonwealth of Massachusetts 
Suffolk, SS. Tune 4% 
Then personally appeared before me, a notary public, Fred Horenstei 


and acknowledged the foregoing to be his free act and deed. 


: SS. 
Notary Public 


(3) 
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Sepjcrber 1, 1967 


The Board of Directors ee 
United Funés, Ine. i 
20 West Niath Street 

Kansas City, Missouri 


. Gentlemen: 


We are the record owners of approximately twenty-one 


pie 
2 thousand (21, 000) shares of common stock of United Funds, Inc. It has 
come to our attention that the value of our stock and of all the common 
stock of Urited Funds, Inc. has been substantially diminished in value 
during the past two and ore-half years, as a result of certain transactions 
consummated for United Funds by Waddell and Reed, Inc. Such transactions 


constituted misfeasance by Waddell and Reed, and were in breach of the 
investment advisory contract between United Funds and Waddell and Reed 
in each year since 1965. : 


Since 1965, the contract between United Funds and Waddell and 
Reed has provided that Waddell and Reed may employ as a broker, Kansas 
City Securities Corporation, a wholly owned Waddell and Reed subsidiary, 
anda member of only the Pacific Coast Steck Exchange. Until 1967, Kansas 
City Securities Corporation was to retain 50-60% of the net profits accruing 
from transactions for United Funds. It was stated on cach year's proxy 
statement to sharcholders, and, we believe, fairly implied in the investment 
advisory contract, that Kansas City Secirities Corporation would be employed 
e only where pric. + on the Pacific Coast Stock Exchange were equal or favorable 
: * to prices on the New York Stock Exchange, or the third or fourth markets. 

: z - dn any event, Waddell and Reed contracted to use its best efforts 
exclusively in the service of United Funds. Despite this implied and explicit 
duty, Waddell and Reed has, on numerous occasions during the past two and one- 
half years, elected to employ Kansas City Securities Corporation as its broxez, 
‘by necessity trading on the Pacific Coast Stock Exchange, and ignoring favorable 
prices on the New York Stock Exchange as well as the third and fourth markets. 
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One specific example of such a practice eccurred, according 
to our information and belief, on October 13, 1966. On that date, Waddell 
Nand Reece sold a sizeable block of shares of Monsanto, on the Pacific Coast 
Sidek Exchange, ata price considerably lower than the price at which the 
stock had closed earlier that same day on the New York Stock Exchange. 
The next day, Monsanto opened in New York at a price at or above the 
closing price in New York on the day of the trade in question. Allow/rg fo 
a minor ¢rep in price because of the large volume of the transaction, the 
sale through the Pacific Exchange cost the stockholders of United Funds, 
according to our information and belicf, somewhat more than one million 
éollars. 


In addition to breaching the investment advisory contract as 
outiined above, we believe that Waddell and Reed, as well as many of its 
individual directors who are also directors of United and who owe a duty to 
act on Dehalf of the shareholders of United, have violated various provisions 
of Federal Acts relating to securities and investments, specifically, Section § 
of the Investment ‘Advisors’ Act of 1940; Sections 1-b-(2) and 3€ of the Investment 
Companies Act of 1940; and Section 10 of the Securities Exchange Act of 1934, 
as those sections and rules promulgated pursuant thereto, have been interpreted 
by recent decisions. ae 


In addition to the Monsanto sale discussed above, other such trans-" 
actions have come to our attention. Should you indicate your intention to take 
legal action with respect to this matter, we shall be glad tee assist you with the 
facts at our command. 

Furthermoré, ‘because of the arrangement whereby a sizeable 
percentage of the United Funds' transactions are "eareied out through Kansas City 
Securities Company, the Fund as well as the Investment Advisor are deprived 
of the research facilities and advice of certzin other brokerage firms which had 
Peviney supplied such facilities and advice. ' 
a ' Demand is hereby made that United Funds commence suit against 

Wedccell and Reed upon the causes of action suggested above. It is in the best 
interests of all the shareholders of United Funds that such action be commenced 
immediately. In any event, may we have your reply to this demand within 
fourteen (34) days from the basset therect, indicating your intention with respect . 
‘to this matter. Le on 


a 
ee 
- ‘* 


Kindly address replies and correspondence to us, in care of 
r 


y, Monroe L. Inxer, 


lies 
41 Trernont Street, Boston, Mass, 02108. 


Very truly yours, 


te 


Fred Hor'enstein 


101 Ruane load 


West Newton, Massachusetts 


oseph A. Sciuto, M.D. 
Union Hospital 
Acushnet Avenue 
New Bedford, Massachusetts 
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UNITED STATES DISTRICT COURT 
‘perbeetac DISTRICT OF WEW YORK 


ii 
FRED HORENSTEIN and JOSEPH SCIUTO, 


Yau Poa URES & PE 43 


tg Oe oe sae 


Plaintiffs, 
-against- SUPPLEMENTAL COMPLAINT 
a > ag em eis - — 

: WADDELL AND REED, INC., JOE JACK 

* cy |MERRIMAN, CHAUKCY L. WADDELL, 
(CORNELIUS ROACH, UNITED FUNDS, INC., 
land KANSAS CITY SECURITIES CORPO- 
RATION, 


Trial by Jury” 
67 Civ. 4175 


et Set Nel el Sed Seal rel Sel Se See See et ee 


ij Defendants. 


il 
Plaintiffs, by their attorneys, Bass and Friend, and 
‘ts 


fonroe L. Inker, as and for their Supplemental Complaint, pursuant 


| 

| 

| 

| 

| 
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“to Order of Hon, Harold J. Tyler, dated May 26, 1969, allege the 
ht 

''Collowing on information and belief: 

Second Cause of Action 


i 62. Plaintiffs hereby reallege and incorporate herein 


| the allegations contained in paragrapiis numbered 1 - 61 of the 

c mended complaint verified June 4, 1969. 

aN [ 3. On or about January 30, 1969, defendants Waddell an 
yriman, who between themselves and their families own or control 


na majority of the voting stock of defendant WRI, agreed to sell th 


i 
} 
Investment Corporation, Boston, Massachusetts, (hereinafter 


| eferred to ag Continental"), at a selling price of eighty dollar 
—— per share. 

54. On or about January 30, 1969, the Directors of 

I 


‘te United and WRI, including several of the individual defendent 
4 
jperein, by vote approved the proposed tender offer by Continental 


i 


| 
bk owned or controlled by them and their families to Continenta 5 
& 
j 
i 
)for more than 80% cf WRI's outstanding shares. | 
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i 65- The sale to Continental of the approximately 51% of 
WRL's voting stock owned or controlled by Defendants Waddell and 

Verriman would be sufficient to transfer absolute control of 


‘| WRI to Continental, thereby putting WRI and its wholly-owne i 


subsidiary Defendant KCSC within the ownership and control ox “ 
" Continental. 
I 66 Continental was formed in May 1968 and is located 
™ | principally in Boston, Massachusetts, and its primcry business ts 
| insuring mortgage lenders against loss on their residential 
| mortgage loans. 
| 67. With an eye toward their own personal profit and 
aggrandizement, and in total disregard of their fiduclary and 
legal obligations to Jnited and United's sherahatdess, the 


| nofendants Weddell and Merriman have agreed to and are preparing 


Defendants United, KCSC, and Roach have acted and continue to act 


| $4 concert with Waddell and Merriman to facilitate such sale and 
to facilitate Continental's tender offer for the remaining 
outstanding shares of WRI. 


| to sell theix controlling stock to Continental, and the 
6& The high price being paid by Continental for stock | 
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being tendered or to be tendered to Continental by WRI's 
shareholders is largely the result of the high price-earnings 
multiple being accorded WRI's stock by virtue of WRI's excellent 


growth earnings record of recent years, which excellent growth 


earnings record is largely the result of the ever-increzsing 
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profits being earned by WRI through its wholly-owned subsidiery 


KCSC, which profits are rightfully and lawfully the property and 


Je 
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assets of United and which profits, past, present and future, are 
the subject matter of Count One of this Complaint. 
69. Therefore, a substantial portion of the price 


being offered to WRI's shareholders, including Defendants 


and its shareholders, and Defendants Waddell and Mezriman, aided 
by the other Defendants in this action, are attempting to sell 


theix stock in WRI and thereby to convert to their own use and 


‘| possession large past and future profits rightfully and lawfully 


i 

| 

Waddell and Merriman rightfully and lawfully belongs to United 
| 


belonging to United. 
WHEREFORE, Plaintiffs pray for judgcent and order: 


A. Permanently restraining and enjoining the seceilacties 3 
from selling any and all of their steck in WRI to Continental, o 
from facilitating or assisting Continental's preposed tender 
offer for shares of WRI, or from taking steps to consunmate same; 
or, in the alternative, 

B. Impressing a trust for the benefit of United upon 
any and all proceeds received or to be received by the Defendant |; 
shareholders of WRI as a result of their tender of WRI stock to 
Continental, and upon any and all profits otherwise realized by 
any Defendant herein (excluding United) from the aforementioned 
tender offer or proposed sale or merger. 


C. Awarding to the Plaintiffs the costa and disburse- 
ments 2£ this action with respect to the matters alleged in this 
-3- 
| 
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Supplemental Complaint and allewing to Plaintiifs reasonable 
attorneys fees and other necessary fees and expenses incurred in 
' the prosecution of this action; and 


| 
| 
| 
( 
| 
| 
| 
| 
} D. Providing such other and further relief as to this | 
| 
| Court may seem just and proper in the circumstances. | 


Hi Solomon H. Friend 

Bass and Friend 
Office & P.O. Address 
342 Madison Avenue 
New York, New York 
OXferd 7-6664 


20 Ashburton Place 
Boston, Massachusetts 

02108 
(617) 227-4882 
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t Crane, Inker & Oteri 

| Oifice & P.O. Address 
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COMMONWEALTH OF MASSACHUSETTS | a 
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rs FRED HORENSTEIN, being duly sworn, deposes and says, thathe | ’ 
H 
eS } y 
|| is one of the Plaintiffs in the within action; that he has read the foregoing j Pet iat 
hy 
supplemental complaint and knows the contents thereof; that the same is | , 
v4 : ao 


true to nis own knowledge, except as to matters therein stated to be alleged 


on information and belief and as to those matters he believes -i to be true. 
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Fred Horenstein | 


Sworn to before me this ar 
nn 2nd day of June, i968. yf Y 
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EXHIBIT G 


Answer of defendants Waddell & 
Reed et al, in Horenstein v. 
Waddell & Reed 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED HORENSTEIN and JOSEPH SCIUTO, 
Plaintiffs, 

- against - : 67 Civ. 4175 
WADDELL AND REED, INC., JOE JACK H 
MERRIMAN, CHAUNCY L. WADDELL, ANSWER 
CORNELIUS ROACH, UNITED FUNDS, : 
INC., and KANSAS CITY SECURITIES 
CORPORATION, 


Defendants. 


The defendants Waddell and Reed, Inc. ("W&R"), Joe 
Jack Merriman, Chauncy L. waddell, Cornelius Roach, and Xansas 
city Securities Corporation ("xcSE"), oy their undersigned at- 


vorneys, answer the verified amended complaint herein as rollous: 


1. (a) Denied, except admit that plaintiffs purport 
to set forth claims for relief under the Investment Company Act 


and the Securities Exchange Act of 1934. 
(b) Admitted. 


2. Deny knowledge or information except admit that 
plaintirt 4orenstein is and has been, together with Doris E. 
Horenstein, the owner of record of 127.384 shares of tnited 
Income and Science Fund having 2 value of approximately $1,750. 
and that plaintiff Sciuto is and has been the holder of record 
of 19,963.887 shares of United Accumulative and Science Pund 
having a value of approximately $260,000, 


3. Denied. 


exlifpid g 
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4, Denied, except admit that United is regist das 


allegec and avers that United is a Delaware corporation. 


5. & mivted, except deny that W&R performs the manage- 


ment services alleged in New York. 
6. Admitted. 


7. Admitted, except that Merriman ceased to be 
president of W&R on March 27, 1968. 


8. Admitted, except that Roach resigned as general 
counsel cf W&R and thereafter became president of United on 
Varch 28, 1968. 


9. Admitted. 


10. Denied, except admit that Waddell, Merriman and 


Roach are shareholders and directors of wW&R. 
ll. Denied. 
12. Admitted. 


13. Denied, except admit that the dollar value of the 
assets of United and its various classes of shares are substan- 
tially as alleged; that such assets are almost entirely in- 
vested in either government bonds or securities of other corpora- 
tions; and that there is limited trading in certain of such sec- 


urities in the so-called "unird market" and "fourth market". 
14. Admictsed. 
_15. Admitved. 


1é. Aémitced. 
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17. Admitted as to some out not all of United's port- 


folio transactions. 


18. Denied, except admit that \&R is required, under 
its investment management contract with United, to use its 
best judgment, effort and facilities in performance of its 
duties including handling the portfolio transactions of United. 


19. - 20. Dented. 


21. Denied, except admit that the investment manage- 
ment contracts between United and W&R in force from September 
1, 1965 to August 31, 1966 sontained provisions pertaining to 
the matters alleged and beg leave to refer on the trial of this 
action to such contracts for the true and complete terms and 


provisions thereof. 
22. Admitted. 


23. Denied, except admit that the management fee 


otherwise earned by W&R was reduced by $770,573 in 1966.. 
24, - 25. Denied upon information and belief. 
26. Denied. 


27. Deny that the individual defendants ‘mew of or 
participated in zny acts or practices which were either un- 
lawful or in violatior. of she investment management contracts 
petween United and W&R as duly authorized by she shareholders 
of United. 


28. Denied. 
29. Acmitted. 


30. Denied, except admit that many brokers handling 
United's portfolio transactions, including orokers having New 


York offices, nave directed other brokerage business to KCSC. 


* 
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31. Denied, except admit that a substantial portion 


of United's portfolio transactions in securities listed on 

a 

the N.Y.S.E. have been directed to brokers who are memders of 
the N.Y.S.E. and who may also have their principal offices in 


New York. 


32. . Admitted, except with respect to the word "huge" 
e 
which is of uncertain meaning. 


33. | pented. 
34. Denied. 


35. Denied, except admit that, consistent with ob- 
taining the best execution of United's portfolio tra:sactions, 
: weR does direct some brokers handling United's portfolio trans- 
actions to give up a portion of their commissions to other 
brokers who furnish unsolicited information or services deemed 


of benerit to the shareholders of United. 
36: Denied. 
37. Denied, except as heretofore admitted. 
38. Denied. 


39. Denied, except admit that W&R has directed broker- 
_ age commissions in the amounts stated to brokers who sold 
shares of United but not in any direct relationship to the 


" amount or number of shares sold. * 
40. Denied. 
“41. Denied upon information and belief, 


42, Denied upon information and delier. 
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43. Denied, except admit that WaR is obligated to 
furnish and has furnished investment advisory and management 
services in accordance with the investment management con- 


tract with United then in force and effect. 


44, Denied, except admit that W&R nas directed 
brokerage to brokers from whom it has obtained information 
nd services which 4% considers to be of benefit to the 


shareholéers of United. 
45. Denied, except as heretofore admitted. 
46, .- 48. Denied. 


“49. Denied, except admit that the defendants have 
performed ard continue to perform all contractual or other 


Guties of thcir respective employments by United. 
50. - 54. Denied. 
55. Admitted. 


-° 56. Deny that the individual defendants, WER or 


KCSC intended to engage or did engage in any practices which: 


were not fully and fairly disclosed by the proxy statements 


of United, 


Denied. 
penied, except as heretofore acmitted. 
Denied. 


60. Denied, except admit an exchange of corres- 
pondence consisting of the exhibits annexed to the amended 


complaint and two (2) letters in response thereto (copies 


Ay, ho 


of which are annexed hereto as Exhibits "A-1" and "A-2 
concerned with plaintiffs' misunderstanding of a particular 


portfolio transaction which occurred 6n October 13, 1966. 


61. Dented. 


First Affirmative Defense 


62. The amended complaint fails to state a clain 
upon which relief can te granted. 


Second Affirmative Defense 


63. This court lacks jurisdiction of the subject 
matter of this action. $ 


Third Affirmative Defense 


64. The alleged claim or claims, if any, set forth 
in the amended complaint, or some of them, are barred by 


laches. 
Fourth Affirmative Defense 


65. The alleged claim or claims, if any, set forth 
in the amended complaint, or some of them, are barred by 


applicable statutes of limitations. 
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Fifth Affirmative Defense A 11 g 


66. Plaintiff Horenstein is personally barred and 
estopped to prosecute the claims and causes of action, if 
any, ‘set forth in the amended complaint by virtue of a cer- 
tain general release, dated Ma’ 1, 1967 (copy of which is an- 
nexed hereto as Exhibit "B"), 


Sixth Affirmative Defense 
pvc tcc Mio abetnecdeltc 


67. Commencing in the month of August, 1960, four 


(4) shareholders of United instituted against these defendants 
and other parties a total of nine (9) separate stockholders 
derivative lawsuits purportedly on behalf of United in the 
Delaware Chancery Court, New Castle County; in the Supreme 
“Court of the state of New York, New York County; and in this 
Court. By an order of this Court detec October 29, 1963, 
shree (3) of such actions then pending before this Court were 
consolidated. 


68. The complaints in such litigations alleged subd- 
Stantially the same matters as are alleged in the amended com= 
plaint herein. Among other things, the plaintiffs in such 
prior actions asserted that W&R had directed and was directing 
brokerage business on United's portfolio transactions to favored 
brokers who, directly or through "give-ups" or the direction of 
reciprocal brokerage business, furnished services or information 
to W&R or sold shares of United; that such acts and practices 
resulted in diversion of an asset of United, abuse of a power 
and trust by W&R and unjust enrichment of weR; that the aff: 
of Unite i and its directors were dominated and controlled by 
W&R and/or persons associated with WER (including the individual 


defendants herein); that the business and affairs of Peicck ues 


not run for the best interests of United but subservient to and 
for the best interests of wW&R and/or persons associated there- 
with; and that the proxy statements for United's annua’ .icetings 
were illegal and void in that they failed to disclose that the 
defendants named in such litigations intended to engage in the 


acts and practices complained of. 


69. Thereafter, actions brought by aii. four (4) sucn 
shareholders on behalf of the shareholders of united in the 
Supreme Court of the State of New York, New York County, were 
settled and écepveniaea by a final order and judgment of that 
Court, dated march 29, 1965, after a hearing with respect to 
the fairness, reasonableness, and adequacy of such 52%: iement 
which hearing was held after written notice to all shareholders 
of United including, on information and belief, these plaintiffs. 
(A copy of such notice is annexed hereto as Exhibit "c"). Upon 
information and belief, none of these plaintiffs appeared or 
otherwise protested the disposition of such litigations. 


70. Thereafter, the actions. pending in the Delaware 
Chancery Court and, by an order of this Court, dated April 29, 
1965, the consolidated actions pending in this Court, were dis- 
missed on the basis of the aforesaid disposition of she actions 
instituted in the Supreme Court of the State of New York, New 
York County. 


71. AS a part of the terms of such settlement, United 
was. required to release W&R and the individual defendants named 
herein, among others, of and from all claims or causes of action 


whatsoever, in law, admiralty or in equity which United nad 

or might thereafter have against such parties arising out of or 
which were alleged or which could or might have been alleged in 
such litigations. 
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72. As a part of such settlement and after fut ol 
fair disclosure of all matters and transactions related thereto 
contained in the aforesaid notice to shareholders and in 2 proxy 
Stasement sed August 1, 1964, the Shareholcers of United, at 
a postponed annual meeting held at xXansas City, Missouri on 
the 28th day of September, 1964 approved a modified contract 
for the re-employment of W&R as the investment adviser and 
manager of United. Such proposed contract was approved by an 
affirmative vote of 98.12% of all shares voted in person or by 
proxy av such postponed meeting and provided, in part, that 
brokerage commissions shall be considered part of the cost of 
securities to be paid by United; that WaR was authorized and 
Girected to allocate commissions amongst, and $0 direct "ei ve- 
ups" to, such brokers and/or dealers who also provide invest- 
ment informacion, or services to United or to W&R in its 
capacity as investment manager or principal underwriter of. 
Uaitec, or who sell snares of United; that such allocation 
and such "give-ur “ shall be in such amounts and proportions 
aS WaR may Cevermine; shat W&R should have no liability to 
United except to use its best judgment, efforts and facilities 
in rendering the services required by such contract; and that 
Wed. Shall not be subject to liability to United or to any share- 
holéer of United for any act or omission in the course of or 
in connection with rendering services under such contract in 
' the absence of wilful saiteasance, bad faith, gross negligence 
or reckless disregard of its obligations or duties under such 


contract. 


TZ. Sy reason of tne premises, some or all of the 


claims purported to be alleged in the amended complaint have 


been reieasecé; are barred by res judicata; and the shareholders 
of United are barred and estopped from asserting such claims. 


Seventh Affirmative Defense 
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74. Reallege paragraphs "67" to "72". 

75. United is a diversified, open-end investment 
company organized under the laws of Delaware which has, since 
1950 been managed by W&R or its predecessor under various con- 
tracts approved by the shareholders of United in 1950, 1959, 
1960, 1961, 1962, 1963, 1964, 1965, 1966 and 1967. United's 
principal and only place of business is at Kansas City, Miss:: 


76. At all material times, United has been and is 
registered with the Securities and Exchange Commission (the 
"Commission") under the Investment Company Act of 1940 (15 U.S.C. 
80a-1 et seq.) and has conducted its business in compliance with 
said Act as well as with the rules and regulations of the Com- 
mission promulgated thereunder, Its shares are registered with 
the Commission under the Securities Act of 1933 (15 U.S.C. °77a 
et _seq.). All prospectuses and proxy statements of United have 


been submitted to serutiny by the Commission prior to distrisu- 


tion to prospective purchasers and holde:'3 of United's shares. 


77. Shares of United are offered for sale to the pub- 
lic pursuant to prospectuses issued at least annually by United 
which have, at all times, fully and fairly disclosed: 

(A) The material terms of all contracts between 

United and W&R including the rates and formula used 

in computing the compensation of W&R pursuant thereto, 

and the dollar amount of compensation paid by United 
to WeR pursuant thereto for the preceding calendar 
year; 
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(B) All material business associations of th 
officers and directors of United ineluding those who 


were or are also officers or directors of United; 


(c) Since April 30, 1965, the intention of 
W&R to direct brokerage arising from United's port- 
folio transactions to KCSC, its wholly owned sub- 
sidiary, together with, since January 18, 1966, 
the formula to be used for the computation of the 
amount by which the management fee otherwise pay- 
able to W&R by United is to be reduced by an amount 
equal to a portion, which was increased from tine 


to time, of the net income of KCSC; 


(D) Since April 15, 1966, the policy and 
practices observed by W&eR for the execution of 
United's portfolio transactions on the so-called 
"third" and "fourth" markets together with the 
policy and practices observed by W&R in the alloca- 
tion or direction of brokerage business and "“give- 
ups" to brokers or dealers furnishing unsolicited 


information or services to W&R or who sell shares 
of United; : 


(E) Since April 15, 1966, the percentage of 
brokerage commissions and reasonably determinable 
gross spreads or concessions arising from the port- 
folio transactions of United which, in the prece*ing 
year were paid or directed to KCSC; paid, directly 
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or indirectly, to brokers-or dealers furnishing in- 


- formation or services to United or W&R; and paid 


directly or indirectly, to brokers or dealers who 
sold shares of the corporation; together with, since 
April 28, 1967, the dollar amount of such payments 
to KCSC; and 


(F) Since April 28, 1967, the proportion of 
total commissions and discounts earned by KCSC from 
all sources during the preceding year relating 
directly to the execution of United's portfolio tran- 
sactions and the portion thereof derived from all 


other sources. 


78. On information and belief, each shareholder of 
United, including plaintiffs, received a copy of the then cur- 
rent prospectus of United at the time he became a shareholder; 
at any tine when he thereafter purchased or acquired further 
shares of United; and also on or about April 28, 1967 and April 
16, 1968. 


79. The shareholders of United, including plaintiffs, 
have been furnished, at all material times, annual and semi- 
annual reports setting forth the investments held in the variou~ 
portfolios of United, the cost and market value of each such 
investment, and the dollar amounts of the investment advisory 
fee earned by W&R in such period. Since December 31, 1965, such 
reports have also set forth the dollar amounts of brokerage 
commissions paid KCSC in respect to the portfolio transactions 
of United and the dollar amounts by which the investment ad- 
visory fee otherwise earned by W&R was reduced by an amount re- 


lated to the net income of KCSC. 
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8. After full and fair disclosure of all matters and 
transactions related thereto contained in a proxy statement 
dated July 2, 1965, and by the means aforesaid, the shareholders 
of United, at their annual meeting held September 13, 1955, at 
Kansas City, Missouri, elected and re-elected United's directors, 
including those named as defendants herein; and, by an affir- 
mative vote of 98.72% of all shares voted in person or by proxy 
at such meeting, approved the re-employment of W&R as the ine 
vestment adviser and manager of United under a modified contract 
which provided, in addition to the matters heretofore described, 
that WeR was authorized and directed to allocate brokerage 
commissions and direct give-ups to KCSC and that the amounts 
otherwise payable to W&R pursuant thereto should be adjusted 
and r:duced by an amount related to the operations of KCSC to 
be determined by a committee consisting of three (3) of United's 
unaffiliated directors and three (3) persons appointed by tne 
directors of W&R. 


61. After full and fair disclosure of all matters and 
‘sransactions related thereto contained in a proxy statement 
dated March 14, 1966, and by the means aforesaid, the share- 
holders of United, at their annual meeting held May 16, 1966, 
at Kansas City, Missouri, elected and re-elected United's dir- 
ectors, including those named as defendants herein; and, by an 
affirmative vote of 99.78% of all shares voted in person or by 
proxy at such meeting, approved the re-employment of WER as 
the investment adviser and manager of United under a modifie- 
contract which provided, in addition to the matters heretofore 


described, that the fees otherwise payabie to W&R should be 
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reduced by an amount computed in accorcance with a formula 


referred to Paragraph “21" of the complaint. 


82. after full and fair disclosure c? all matters 
and transactions related thereto contained in a proxy stvate- 
ment @ated yarch 17, 1967 ane by the means aforesaid, the 
shareholders of United, av their annual meeting held May 
15, 1967 at Kansas City, ‘Missouri, elected and re-elected 

tedts directors, including those named as defendants 
herein; and by an affirmative vote of 99.09% of all shares 
voted in person or by proxy at such meeting, approved tne 


re-employment of W&R as the invessment adviser and manager 


”. 
of United under a modified contract which provided, in ad- 


a@ition to the matters heretofore a@escribed, that the formula 
Por she adjustment of vne Tees osnerwise payable to W&R 
-ease the amounts by which the ee 
agement fee is neeeeed [> accorcance wita a new toradte.,- 
which is mete 322 ularly veferved to in Paragraph "a9" 
of the conplaine m 
2 disclosure of all matters 
nsactions related thereto contained in a proxy state- 
ment cated tay 10, 1968 and by the means aforesaid, the 
shareholders of United, at their annual meeting held June 
26, 1968, at Kansas City, iAssouri, elected and re-elected 
Unitec's éirectors, including those named as defencants 
here anc oy an affirmative vows of 98.64% of all shares 
voted in person or by proxy at such meeting, approved the 
re-employment of W&R as the investment adviser and manager 
of United under a new c-ntract identical to the contract 


approved on Yay 15, 1967, as aforesaid. 
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84. Upon information and belief, copies of the afore- 
mentioned proxy statements with notice of such annual meetings as 
well as the copies of the aforementioned annual and semi-annual 


reports were mailed to each of the shareholders of United, includ- 


ing plaintiffs, at or shortly subsequent to their respective cas 


85. At no time during which plaintiffs were share- 
holders of United, including at any of the aforementioned annual 
meetings of the shareholders of united, did plaintiffs, upon 
eye and belief, vote their shares against or otnerwise 
express disapproval in respect to the matters set forth in 
the complaint herein. 


86. At each of the aforementioned annual meetings of 
the shareholders of United held in 1964, 1965, 1966, 1967 and 
1968, the investment management contracts between United and War 
were approved not only by an overwhelming majority of all snare- 
nolders who voted in person or by proxy threat, but also by 
substantially more than a majority of United's shareholders at 
large who were entitled to vote thereat. 


87. Each of the aforementioned investment management . 
coutnacts approved by the shareholders of United contained the 
following express provision, the text of which was, prior to 
their approval of such contracts set forth in the proxy state- 
ments sent to all shareholders of United: 

"In the absence of wilful malfeasance, bad 
faith, gross negligence, or reckless disregard of 
osligations or duties hereunder on the part of 


Waddell and Reed, Inc., it shall not be subject to 
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liability to the Fund or to any stockholder of the 


Fund for any act or omission in the course of, or 
connected with, rendering services hereunder or 
for any losses they may have sustained in the 


purchase, holding or sale of any security..." 


88, The shareholders of United, including plain- 
tiffs, have acquiesced in, ratified and approved the matters 
and transactions alleged in the amended complaint; have waived 
the claims, if any, set forth in the amended complaint; and 


are barred from complaining of such matters and transactions. 


Eighth Affirmative Defense 
89. Reallege paragraphs "67" to "87". 


90. Upon information and belief, both plaintiffs 
voted by proxy at the aforesaid annual meeting of tne share- 
holders of United held on tay 16, 1966, and cast their votes 
in favor of the re-employment of W&R under the terms and pro- 
visions of the investment management contract submitted for 


approval of the shareholders of United at such meeting. 


91, Upon information and belief, plaintiff Sciuto 
voted by proxy at the aforesaid annual meeting of the share- 
holders of United held on May 15, 1967, and cast his vote in 
favor of the re-employment of W&R under the terms and pro- 
visions of the investment management contract submitted for 


approval of the shareholders of United at such meeting. 
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92. Plaintiffs herein have acquiesced in, ratified 
and approved the matters and transactions alleged in the 
amended complaint; have waived the claims, if any, set forth in 
the amended complaint; and are barred from complaining of said 


matters and transactions. 
Ninth Affirmative Defense 
93. Reallege Paragraphs "67" to "91". 


94% The shareholders of United, including plain- 
tiffs, in purchasing their shares, acquired for themselves 
the services of W&R pursuant to the arrangements and upon 
the terms disclosed to such shareholders in the then current 
prospectus of United. Such shareholders effected their pur- 
chases of United's shares and continued to hol” such shares 

acceptance of the arrangements and terms thus disclosed and 

thereafter modified with the approval of the shareholders 

United. Said shareholders, including plaintiffs, have 
received and accepted the fruits and benefits from the fac- 
4lities furnished and services rendered to United on their 
behalf by W&R pursuant to such arrangement and have thereby 
engaged to pay their proportionate share of the cost of such 
services to United. The shareholders of United, including 
plaintiffs, are barred and estopped from asserting any or all 
of the claim or claims, if any, set forth in the amended con- 
plaint. 


Tenth affirmative Defense 


95. Plaintiffs have failed without justification or 


legal excuse, to make appropriate demand upon, before bringing 
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this suit, the directors or stockholders of United that the 


claim or claims alleged in the amended complaint be asserted 
by or on behalf of United. 


96. The allegations set forth in Paragraphs numbered 
"60" and "61" of the amended complaint fail to constitute suf- 
ficient reason for non-compliance by plaintiffs with Rule 23.1 
of the Federal Rules of Civil Procedure. 


WHEREFORE, defendants above-named demand judgment 
against plaintiffs and united Fund, Inc. dismissing the amended 
complaint herein with costs and disbursements of this action. 


Dated: New York, N.Y. 
July 8, 1968 


wemoer oO 
Attorneys for Der¢r 
Waddell and Reed/ Inc., 
Chauncy L. vaddell, Joe 
Jack Merriman, Cornelius 
Roach and Kansas City 
Securities Corporation 
Office & P.O. Address 
70 Pine Street ji 
New York, N.Y. 10005 


Tel: Digby 4-2424 
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Alpert D. Jorcan 
ADS: er ; 
ce: Wished & Fisch 
225 Broadway 
New York, U.Y. 10cd 
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RELEASE 


In consideration of One Dollar ($1.00) and 
other valuable considerations to the undersigred paid 
by WADDELL & REED, INC., a corporation duly organized 
ead-existing according to law and having its px incipal 
place of business in Kansas City, Missouri, the receipt 
of which is hereby acknowledged, I hereby remise, re- 
‘lease and forever discharge the caid WADDELL & REED, INC, 
of and from all debts, demands, actions, causes of action, 
suits, accounts, covenants, contracts, agreements, damages, 
and eny and 211 claims, demands and liabinities, whatsoever 
of every néme and nature, both in LAW and in EQUITY, which 
against the said WADDELL & REED, INC. or its successors 
and assigns I now have or ever had from the beginning of 
the world to this date. There is excepted from the opera- 
tion of this release and expressly reserved and preserved 
to the undersigned his respective rights created by or 
arising out of the letter agreement between WADDELL & REED, 
INC, and the undersigned, dated April 22,1967 nor shal1_ 
this releasé be deemed to affect the rights of the under- : 
Signed arising out of the provision in the Consent Decree 
filed in Civil Action No. 66-550-F in the United States 
District Court for the District of Massachusetts that the 
plaintiff therein named will not institute further liti- 
gation in ény other court or jurisdiction against the 
" undersigned based upon the same causes of action,':clains 
ox contentions as heve been made in said action, 


WITNESS my hand and seal, 
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Frederick Horenstein 
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EXHIBIT H 


Answer of defendants Waddell & Reed 
et al. to supplemental complaint in 
Horenstein v. Waddell & Reed 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED HORENSTEIN and JOSEPH SCIUTO, 67 Civ. 4175 


Plaintiffs, 
- against - 
WADDELL & REED, INC., JOE JACK H 
MERRIMAN, CHAUNCEY L. WADDELL, ANSWER TO 


CORNELIUS ROACH, UNITED FUNDS, INC., : SUPPLEMENTAL 
and KANSAS CITY SECURITIES CORPO- COMPLAINT. 


Defendants. 


The defendants Waddell & Reed, Inc. (W&R), Joe Jack 
Merriman (Merriman), Chauncey L. Waddell (Waddell), Cornelius 
Roach (Roach) and Kansas city Securities Corporation (KCSC), 
answer, by their undersigned attorrmeys, plaintiffs! supple- 
mental complaint, as follows: 

62. Repeat end reallege each and every prior denial 
and affirmative defense heretofore set forth and contained in 
the answer of said defendants to plaintiffs' amended complaint 
herein verified June 4, 1968. 

63. With respect to the allegations of paragraph 63, 
deny that Waddell and Merriman, either jointly or separately, 
own or control the majority of the voting stock of W&R, but 
admit that, on or about January 30, 1969, Waaaeil, Merriman and 
other shareholders of W&R agreed in principle to sell their 
shares of W&R stock to Continental at a selling price of $80 
per share on condi*ion that Continental make a public offer to purchase 
at the same pri-e all of the oucstanding shares of W&R of ali 
ciasses provided Continental should obtain tender offers enabling 
it to acquire at least 80% of the total combined voting and non- 
voting common shares of W&R. 


64. Deny the allegations of paregraph 64, except 
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admit that, mor about January 30, 1969, the aforesaid pro- 
posed acauisition of the stock of W&R by Continental was unani- 
mously approved by the directors of both W&R and United and 
that Waddell and Merriman participated in such meetings as 
directors of United and of W&R. 

65. Deny the allegations of paragraph 65 excert 
admit that defendants Waddell and Merriman own or control in 
the aggregate approximately 36.57% of the outstanding voting 
shares of W&R. 

66. Admit, upon information amd belief, the 
allegations of paragraph 66. 

67 to 69. Deny the allegations of paragraphs 67 
to 69, inclusive. 


FIRST SUPPLEMENTAL DEFENSE 
1. At all material times, W&R has provided inv st- 
ment advisory and/or management services to United pursuant 
to the provisions of various investment management contracts 
approved by United's shareholders, the presently erfective 
contract having been approved by United's sharenolders at 


their postponed annual meeting held June 26, 1968. 


2, Under the terms of such investment management 


contracts and in accordance with the applicable provisions 

of the Investment Company Act of 1940, the proposed acquisicion 
by Continental from the holders thereof, including the defendants 
Waddell, Merriman and Roach, of more than 50% of the out- 
standing voting stock of W&R, would effect an automatic ter- 
mination of such investment management contract subject to the 
reinstatement of a new contract between United and W&R with 


the approval of the directors and dhareholders of United. 
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3. Under the circumstances and solely for the 
aforementioned reasons, approval of the acquisition proposal 
by Continental was considered and approved by the directors 
of United on or about January 30, 1969. On information 
and belief, such approval was based solely on the business 
judgment of the directors of United relative to the type, 
quality and character of the investment advisory and manage- 
ment services which might be expected to be rendered by W&R 
under such new ownership without reference to the corporate 
interests of W&R or the personal interests of the officers, 
directors and shareholders of W&R. 

+ After full and fair disclosure of all material 
or relevant matters and transactions by a notice of meeting 
and proxy statement dated April 18, 1969, the shareholders 


of United et their postponed annual meeting held June 3, 1969 


overwhelmingly approved the re-employment of W&R as investment 


adviser and manager of United in the event that the existing 
contract between United and W&R should be terminated by the 
proposed acquisition by Continental of a majority of the 
voting shares of W&R. 

5. Prior to its release and distribution, such 
proxy statement was submitted to the scrutiny of the Staff 
of the Commission. Such proxy statement fully and fairly 
disclosed ali material or relevant matters and transactions 
concerned with the proposed acquisition by Continental of a 
majority of the voting stock of W&R, including: 

(a) All material associations ad affiliations 


of both the directors of United and of the persons 
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owning, controlling or affiliated with the ownership 7 
of Continental. 
(b) The identity and shareholdings of all 
of the principal owners of the voting shares of W&R. 
(c) The terms of all recent material transactions 
in the stock of W&R by either such corporation, its 
officers, directors and/or controlling shareholders 


showing, inter alia, arm's-length transactions with 


disinterested third parties at $43 per share in Jan- 


uy of 1968. 

(d) All material terms of the preposed acquisi- 
tion of control of W&R by Continental including a pro- 
posed price of $80 per share as well as the nature, 
assets and resources of the wholly and partially 
owned subsidiaries of W&R. 

6. Neither plaintiffs nor any other shareholders 
of United protested or otherwise actively opposed the 
proposed acquisition by Continental. 

g 7. Under the circumstances, all shareholders of 
United, including plaintiffs, are barred and estopped from 
complaint of the proposed acquisition by Continental including 
any and all of the matters set forth in the supplemental 
complaint herein, 


SECOND SUPPLEMENTAL DEFENSE 
1. On information ari belief, plaintiffs have, 
at all times since January 31, 1969, been apprised of the 
material terms of the proposed acquisition by Continental. 
2. The prosecution of the matters set forth in the 


supplemental complaint by plaintiffs is barred by laches. 
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1. The proposal by Continental for the acquisition 
of all of the voting and non-voting stock of W&R at $80 
per share, payable in cash, is dependent upon the tender 
of at least 80% of its outstanding shares. 

Ze In the event the defendants Waddell, Merriman 
or Roach are in any way restrained from selling or tendering 
their shares or dissuaded therefrom by the imposition of a 
trust on the proceeds thereof, the proposed acquisition 
and tender offer by Continental will fail for lack of 
sufficient shares, including particularly a snfficient 
number of the voting shares of W&R. 

3. At the time the 4{ntentions of Continental to 
make a public tender offer for the shares of W&R at $80 
per share were revealed, the non-voting snares were being 
publicly traded at a price of $66 bid and $68 asked with 
the result that the many public owners of the non-voting 
shares of W&R will or may be deprived of an option to 
avail themselves of such benefit without representation 
or participation in this action. 

4, The prosecution of the matters and claims 
set forth in the supplemental complaint should be dis- 
missed in the absence of indispensable parties including 
Continental and the public owners of the non-voting 
shares of W&R. 


WHEREFORE, defendants demand judgment dismissing 
the supplemental complaint with costs and disbursements of 
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this action together with such other, further and aifferent 


ita 


relief as shall appear just and proper in the premises. 


Dated: New York, N. Y. 
June 16, 1969 


Attorneys for Défendants 
Waddell & Reed, Inc., 
Joe Jack Merriman, 
Chauncey L. Waddell, 
Cornelius Roach and 
Kansas City ©Sscurities 
Corporation 

Office and P. ©. Address 

70 Pine Street 

New York, New York 10005 


BASS & FRIEND, ESQS. 
Attorneys for Plaintiff 
342 Madison Avenue 

New York, New York 


KELLEY, DRYE, NEWHALL, MAGINNES & WARREN 
Attorneys for Defendant United Funds, Inc. 
Office and P, 0, Address 

350 Park Avenue 

New York, New York 


UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


JOSEPH SCIUTO, 
Index No. 
Plaintiffs, 5 67 Civ. 4175 


against - 


WADDELL & REED,INC., JOE JACK 
MERRIMAN, CHAUNCEY L. WADDELL, 
CORNELIUS ROACH, UNITED FUNDS, 
INC., and XANSAS CITY SECURITIES 
CORPORATION, 


ees 
— 


TATE OF NEW YORK a 
OUNTY OF NEW YORK SS.3 


The undersigned being duly sworn, deposes and says: 


Deponent is not a party to the action, is.over 18 years of age and 
resides at 8528 118th Street, Richmond Hill, N.Y. 11415 


That on the l2thday of June , 1969, deponent served the 
annexed Answer to Supplemental Complaint, dated June 16, 1969 
on; 
BASS & FRIEND, ESQS. 
Attorneys for Plaintiff 
342 Madison Avenue 
New York, N.Y. 10017 


KELLEY, DRYE ,NEWHALL ,MAGINNES & WARREN, ESQS. 
Attorneys for Defendant United Funds, Inc. 
350 Park Avenue 

New York, N.Y. 10022 


in this action at the aforesaid addresses, being the addresses designated 
by the respective attorneys for that purpose, by depositing a true copy of 
the same enclosed a& postpaid properly addressed wrepper in -- a 


te Se te 


office -- official depository under the exclusive care and custody 
United States Post Office Department within the State of New York. 


> t Je Ft Zs whe 


Sworn to before me this Frank Piegmund 
sri day-of June > 1969 


je Pe ee a ee, 


Penis Sectieen ind sardine one ere tcoan Oe ES 
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} 
ROSALIE A COLGAN 
NGTARY PUBLIC, Sizte cf Hew Yark 
Na. 22-0705109 
QuaS ot -e Kinzs County 
Cyrehemte fed in te 
Qammspor Expires March 30. 197} 


EXHIBIT I 


Complaint in Ruskay v. Merriman 
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SOPHIE RUSKAY; 
Civ. 


ed 


Plaintir?, 


-against- COMPLAINT 


JOE JACK MeNnRIAN, CHATICEY L. WADDELL; 

CORNELIUS ROACH, CATORON K. RLED, PLAINGI Fr DEMANDS 
ROBEAT W. WAGHER, WALREZLL & REED INC., A TRIAL BY JURY 
KANSAS CITY Sucuntiies CORPORATION IN GiIS ACTICH. 
and UWiIT=D FUNDS, Lic os 


Defendants. 


won pic cbwiebdcedoeaanencosena- sea Tseeh 


PLAINTION, by her attorney, Joseph A. Ruskay, as and 
for her complains oges up 4nformation and belief, 


pt Paragraph "2" waich is alleged upon lmowledze: 


s 


dtotion of this Court 4s based on 
nent Company Act cf 1940, 15 U.S.C. Sees. Oda-1 ¢t 


the Securities Muchange Act or 1934. 15 U 


. * ae ae i « ’ “ 
seqe, the Investment Advisers Act of 1940, 1 u.S.C. 


Sees. GOb-1 et seq. (horeinatter yeferred ¢0 as the trots”) 5 
the rules and regulations prom. yated under said Acts. and 


cn the pringiplas of pendent jerisiicticn. 
a J 


(b) - ‘Te acts herein allesed cecurred in eudetantiad 


part in the Soutnern District of New York. 


2. (a) Plaintiz? ion a stocknolder of defendant 
United Funds, Inc. (hereinesser ecallea "Funa") and has becn 
such Gince Febsuary 1956 and at the times of the trans- 


actions herein complained of. 


ctock cimed by plaintir 


. 


or bos 


am eR HN 
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(c) Plaintiff vrings this action on her own 
behalf and derlvatively on os hal? i@ Fund and ali cotiicr 
shareholders of the several Corics of £¢3 3 
pepresentasively on Sehalr of Lerseif and tne otner stce 


holders of the Tund. 


brought collusive ely %o 


confer upon th ‘ on watch 46 would othemsise| 


nov have. 


open-end mancsecuent investment con 


under tne Investment Company Act of 1940. 


entioned the fund had 
ssued and outstanding four seoc know 
respectively as the Inccne sund Series, the Accumulative 
Fund Series, the Science? Pund Series and the Bond Fund 


erles. 


& Defendants Mervtam and Vuddell were at all 
herein mentioned Vice Presidents and Directors of 
ndant Roach was at all tines horein mention 
President or President and a Dircetcr of the Pund, 
defendant Reed st all such theed was Presiden’ or Chaisian 
of the Board of the Fund, and a Director shereof. Tue 
defondant Wagner nas been a Vice President and Director o 


tho Fund since 1n or about 1967. 


5. At all times herein mentioned che 
orriom wae a sherehvider of delundmis Wades 
(heveinafter called "W. 4 R.*), ead until Maveh 166 
Director theres). “4.00 noreda mentioned ta 
care fel wens Pm ~ or weg ed fn es who 


- ’ 
Ci Oil Mae WAL a <6 nae ~ nhods 


aud Chetenen vi Lt ay bl A goats pre defends 
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icach was at aM vimes a sharcinolder, Vice President 
endant Recd a@ stocik- 
neldey thereosr’, and dur j saad times a Direct 
and/or President thereof 
out March 16966, 
President thereor since about March 1968, and be 
January 1967 and ilareh 1965 was an Executive Vice President 


thereof, 


6. At all times mentioned herein the defendant 
f. &@R., &@ Hew Yoric corporation, did and 16 now docs act 
as the investment adviser and manczer of 
several Series of shares pursucnt to 4 contr 


rund. 


7. At all times herein mentioned defendant WV. c& i. 
did and still dces act raneinpal underwriter for ti 
several Series of the aty oteck of the Fund. 
such times such vere andl are oceins offered Lor aale 
and sold to the public cn @ continuous basis, et 
price based on the net asset value plus 4 Gales 
of from 8-1/2% of the ofvertin: sealed deun 
large transactions. 4¢ al 

reements with dealess providiis 

offering prica of such 
dealers and sales renresontatives receiving a porticn of 
tha commissions cn sucii sales and W. GR. retaining tho 


balance of such cales!’ ccmmissaions. 


6. At all times herein montioned she defendant 


Kansas City Securities Corporation (hereinafter called 


"K.C.S.C.") hoo been and cantinues to be a wholly ouned 


diary of W. &R.; and 1s and hao been engazed et 
such times in the business of sto: 


WHS. 2b at Gacis Soames o. Ln 


A 


£¢ Qll tlics ierein mentioncd the individual 
Members of tueir recoective faallics, 
ox’ other er.tities ouned 

controllel by tive, ormied aml still owa, oenelic 
tne agsresate a icjority of the common v 
& R., and as well a substantial nunde 

R.'s outstanding non-voting stocic. 

Gaefendants did and still do dominate and control 


& R., its divectors, policies and personnel. 


t all times neroin mentioned, and at the preser 

fendants, ether than the Fund, have selectcd 

used the appointment and election of tne directors 
tiie Fund, selecting fricnds or busin 


bseryient to theiy wishes and financial 


interests. 4 all such times they have enabled directors 


or Ghe Fund, not arfiliated with W.G R.. to receive 
direetly or indirectly feces, ccmnissions, brokerage 
business end other benefits aad emolvments from the rund cr 
Wie chit. avoce suls +t other directs of the Fund, apart 


from the individual defendants, have at all such times becn 


and continue to be subservient to éhe wisi: and subject 


6 the domination and content, of thi defendants, 
without resard to the best interest of the Funa and 
contrary to their riductary duties whlen they owed 
Lund under thea aforesaid Acta and unde. the applic 


common law. As a result said dofendants, 


Pund, nave at all times herein mentioned and still do 


deminate and control the business affairs, directors, 


pelicies and personnel of the Fund. 


11. AG all tinas herein mentioned the asse 


Pund. walen presently excced (2-2/2 pillion, hava been end 
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securities from tina to in@ have, and continue to be 
traded by socuritics dealers winog deal in listed securltics 
but who ar? not menxbe sia New Yorls Stock Exchange and 


aoe 


other national securities excnanges, and who were not and 


ave not bound by the minimum commissicn rules and resulctisn: 


and other restrictions of such national securities exchan ses 
such dealers commonly being referred to as the “third 
Market". Many of such securities constituting part of the 
Fund's securities portfolio have at all such times lilzewice 
been traded, and continue to be traded, via direct 

Gealings between 4nstitutional iavestors in tne so-called 


Tee 


Fourth Market". 


12. At all the tines herein ment. ned, and at the 
present tine, tne defendgans W. GR. nas Seen employed and 
entinues to be employed as invescment adviser and manaser 
of the Fund umier written contracts previding, Gmonz othes 
things, that W. & R. wes to ronder investment advice to the 
Fund, furnish an investment pregrean for 4t3 various port- 
folios, determine wnat cacurivc woule@ be purchased and 
sold, and execute orders rer the purchace and sale of 
seeurities in tne Fund's nortfolio. Said contracts 2ulso 
provided that W. Gh. vould furnish office space and 

wens and executive and clerical personnel to cary out 
the general administrative affairs of the Fund; and. 
that We & R. would, with certain exceptions. pay 211 
reasonable expenses of the Tuna ineurred in the ordinary 


course of business. 


As compensation for its services as investment 
adviser and manager, W. & R. recelved fees calculated by 
applying a sliding seale of peresntazges to the apsresate 


value of the net assets of the funia's sheres. 


13. Purlng all Sac cu 
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mhanaser for other funds, the manazenmcnt of which is subd- 
otoentlally identical with that of tie Fund. and has 
received and continues to vecelve additional fees therefron 


or Such services, 


14. At all the tines herein menticned 41t was and 
remains the duty and obligation of VW. & R., under tne terns 
of said management and advisory contract, or under the 
duties and obligations of W. & R. at common law, or under 
the aforesaid Acts, to give the Fund the benefit of its 
best judgment, efforts and facilities, to buy and sell 
securities for the Fund in such markets and upon such 

“chanszes, and otherwise in such a manner as to enable the 
Fund to obtain the most favorable prices on sales cr 
purchases, and to pay the lowest possible ccimnissions to 
broizers in resnceet tnereto; it: OD ee tne duty 
eblisation of W. &@ R. to use the assets of, and to deal 
with the Fund, 4n @ manner wnich would benefit the Fund and 


4t3 stockholders, and %o denist from using said asscts or 


dealing with tne Fung for lta own benerit and advantase 


or at the expense of the Fund. 


15. In1lS5 v.41 s 1 underwriter of 
the rund's shares, carmicd scales ccnmicsicns on the aales of 
shares of the Fund to tho public amcunting to over 


"6,700,000; and in each year thereafter to date, its 


comaissions on such sales have exceeded said cum. 


16. In cach of the yeare 1965 to date, the Fund has 
paid to W. &R. many millions of dollars a3 ccmpensaticn 
wider the aforesaid investment advisory and sanasonens 
contracts. In 1937 seld coup 


40,055,474. 
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17. During all tino times herein montioned tne Fund 
continuously made purchases and scales of huse cnounts of 
securities for ox Crom ita securities portfolio, and in 
connection therewita many millions of dollars of brokcra5? 
commissions were and are payable to the brokers end 
brokerage firms executing orders for such purchases and 
sales. In addition, during such times the Fund engaged 
transactions, some of whieh involved gross spreads or 
concessions, and in net trades. In 1957 alone the Fund 
$16,500.567 in orokeraze commissions on purchases and sales 


of its portfolio securities. 


18. During all the times herein mentioned the 


defendants, otser than the fund ; 


(a) have caused and directed brokers executing 


orders for the purchase and sale of the Fund's portfolio 


securities to give up part of their commissions to otne 
brokers, dealers and other persons and fisms. in return 
for the furnisning t2 W. i: R. by the recipients of invest- 
ment and advisery services, research, sales assistance or 
promotion, statistical information, and other services 
things of value, although tie recipients of such "wave 
were not actually involved in such purchases end cales 
performed no brokerage cervices in connection therewith, 
rom time to time such "give ups” ef brokerage eonmissicns 


were directed to and received by brokers, dealers and oticr 


persons and firms who performed no serices whatscever to 
the Fund or to J. &@R., apart from thelr having sold cr 


distributed shares of the Fund to the public. 


(b) have couced various pernons and Tiras t2 be 
interpssed as recipients of vrokevage oomuiosia 
puschase and 


iieabe _ * , 
reassess} ists SNES 


5 RR AC NG ie TC IES Tt ei Ahan eens aie 
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services to W. & Re 


A 
(c) have ci ie T to place crders for tne 
sacse and cale cf tne Fund's portrolio securities wita 
4procation for the cale by the lavter 
of the shares of tne Fund, in order to encourase and 
stimulate additions. * f£ such Fund shares, the 
such prekerage comaissions 
on portfolio sale 
competence or qualifications un executing such orders, but 
on their previsus record or future potential as selle 


of the shares of the und. The purpose and result of 


practice has been to stimulate and increase the sales 

the shares of the fund, thereby increasing YW. & R.! 
comaission as principal undermmiter, and to swell the net 
assets of the Fund on waien We GR.'S anveatment advisury 
and management fees nave ‘cen calculated, thereby in- 


sreaging the amount or couch @e6e5. 


(ad) have failed, assy ected aid refused to avail 


themselves of opportunit 4e3 for savings in broieraze 


expense and comalssions, altiiough gush expenses and 
commissions in comection with the dD nd cale of the 
Fund'oa portsolio securities would have b reduced or 
avelded by the purchase ord sale of such se surlties rrein 

1" ‘ 


time to time on the Ti & ifarket" (4.e. purchase and saies 


transactions vy other meons than throush the medium of 


sales on the Nev York te Icehemce and other national 
stock exchanzes); said Maizd Market transacticns involving 
substentially lowe. brokeraze comals sions than trans- 
sstions on such national stock emcianges. Said defendants 


statlarly failed and negiec 
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between institutional investors involving no brokerage 


| commissions), although said market was frequently avallcble 
at substantially lower cost to the Furd. Such failure, 
| neglect and refusal on the part of such defendants was and 


49 attributable to the fact that the resert to such "Thira” 


and "fourth" markets would have decreased the amount of 


brokerage commiLosions payable on the purchase and sale of | 
the Fund's portfolio securities and othemzise diminishe: 


the defendants!’ gains, profits and advantazes wnich they 


” : | Gorived from the activities and practices herein referred to, 


(e) have at Jcertainrtimes.directédand’ channelled 
purchases and sales of the Fund's portfolio securities ts 
prokers on the New York securities exchanges, with the 
| understanding that said breicers wevld in reciprecity direct | 
and channel securities brokage transactions to K.C.S.C. 
| for execution cr the Pacific Coast Steck Incnange. Anons 
other things, such practice indirectly increased W. & R.'S 
advisory and manasenent fees from the Fund, to the extene 
that the latter fees wore to be reihiced by K.C.5.C.'s nat | « 


| Ancome resulting from commiaaions and Glaccunts on port- 


folio transactions executed by #.C.S.C. for tha Pund. 


19. (a) During 1965 and 1966 the investment 
advisery and management feen of Vy & R. cach monti wor 


under the latter's agreement with the Pund, to be reduced 


by an amount equal to the excess, if any, of (A) 40% of the 
total net inccne of K.C.S.C. for a specified period; over 
(B) the aggregate ancunt of reductions in such fees 
previously made; with no adjustuent being made when the 


ateresate amount of provious reductions sxcecdod hos of the 


= ey fo le son “? rr 7~ - 4 a 
total net gnecma of K.C.8.C. over a cpesified periad. 


Qe 
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(1b) Hranm oime to tine during the period herein 
allezed, the agafencants harmeled and Girecved cales and 


Pr a! 


purchases of vie Pond! 


3 portfolio sneurities ca tie 

eiftea Coast Stock Ruchange tnrough K.C.5.C. as broker, in 
order to enable the Latter to carn commissions on suc: 
erensactions, nocwi Sucre } such purchases and salcs 
coulda have been effected on other national exchanges, oF by 
atner means, at prices and upon terms more advantagcous £o 


the Fund. 


efal benefits to tac defendants 
2, and K.C.S.C. eon brokeraze commissions resulting 


enles os portfolio securities 


S.C. ao broker, Lar ause- 


aceived wy the Fund as ay 
result of adfu nos © eduetions in W. & R's 
dyisory and menaganent fees under the foreszing 


7.C.S.C.'s net Incas 


20. j : 43 nave during the tines herein 
mentfoned caused an amgessive Gurncyer of the Fund's port- 
folio securities in virile: to manimnise bprokerare commissions 
is i" 


fendants $0 wellice “give ups" 


rs 


of defendants, enabling 


"nesiprocals” and othes peastices and devices for their om 


penafit and advantaza, end to the damage and detriment of 


the Fund. 


A 


Tne defendant W. & R., or 46s subsidiaries, 
the times herein me sntloned trend2red and 
continue to id yostiuent adviser, manasonent 
services to 
eddltion ty 


defendant has uced the : Tactilities 


Vr 
\ Webs 8 


have been employed by 14¢ in perfomaing vices to 
the Fund. The rescarch and other investment data and 
anformation made available to the Pund, at the Fund's cost 
and expense, has been and continues to be supplied to such 
other funds, institutions and investors without any 
compensation, allowance or adjustment being paid or made 


to the rund. 


have oceurred - 


. [= = = 47 me 
and transactions 


of the defendants, including the resort to “give ups 


veeipreeal brokerege arrangements and other 
were ensgared fn imeningly and w 


intent, and with the REeaie Ww R 


wv eel We & Re 
mY ; . aA ay i awn i. se 
she ethes defendant she expense and detriment of 


Tund end 1¢3 shazeholders. R. an@ the cthez 


ssrandizement of brekerase cemissions on the Jtund's 
portfolio transactions, the increase of thelr commissions 


as principal underwriter on the sales of tae Fund's shares 


ate . rt: Mica eet Soe ee aaa! dae fu she 
to the nuolic, end by anedmansey views QUaUUny 


a1vestucnt advisery erd 
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nu broxerage serviccs a5 4 reward for vescarch 4nformaticn | 
and ¢he rendering of evrer services by then 
benerittcéd We. GR. ad the Fund's expencs 
advisory and MUNAGgeac as services, researcn ca 

4nrormation collection, and other cervices which We. o& i 
yas, under its anveatment advisory and manasemen % contrac 
with the Fund, obligated to perfosta at its own cost and 
expense, or relieved W. & R, from performing such cervices 
or the cost and expense of having the same performed; and 
as an indirect result the fund nas been caused to pey for 
such services, thereby 4nereasing W. &R.'s compensation 


at the Fund's cost and expense. 


Ja Phe 


tons constituted 


a violaticn by tiie defendants of 


to exercise theism power over che 


2csions and ti Ad of executing the Sane, 
& 


in the best % us th p g Ltégs charenolders. 

Said ects, practices and 

a violation of tne avorcsusa OG wuts beoween We ¢ 

the Fund, the aforesi wid Acts and the courmon law, 
laste of the Fund's assets. indivicual defendants, 


osher than the Fund, eituar lenaw of and lak: 


sald acts, practices and tranc aCCLONS, 
or approved therveor, ox suowld have now shereot and 


prevented the sane, oP were grossly negligent in permitting 
wB wort 213 


the same. 


24, Tne approval by the Fund's stocidioiders of the 
aforesaid investzont advisory and imanazgevents agreeuents 
petueen the Fund and VW. & RN. during the times hereia 


mentioned, was procurad sy proxys poatasceabs caused to vc 


noribtteg ba auch ovuckioldees vy whe éelendanes which Gicy 
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sow to be false and micleading, in shat said statrzents 
Satled to diveclose, and in fact concealed, tie fact that 
and transactions herein referred to 

y the defendants, hed alread 

engazed in by th defendants, or that tne defen 


4ntended to continue to engace therein. 


ta, 


The acts, practice 1a transactions herein re- 
ferred to were to a substantial extent carried out in New 
Yorke City, involved transactions on the New York Stock 
Zachange and otherwise in the Mew Yori City securities 


maricets; and certain defendants and most of the brokers, dealers 


ad other persons and firms involved thnrein, nad their 


fices in New York C 


25. Demand on the Board of Directors of tne Fund 69 


tring this actlon would have been futile because: 


mi have eitines 


approved thereo?, 


(») tho institution of this eetion by the 
Directors of the Fund would place tha same in necstile 


and would prevent 4t: 


ad upon the charcholsers of the Fund to 
prince this action was unnecessary, and yould have been. 
—) o 


futile, because: 


(a} the wrengs alleged herein constituted vio~ 
lations of the Acts, 4neluding Section 47a of the Investmer 
Cempary Act of 1540, which cannot he raticled by the snuren 


holders; 


(bo) no such demand is necessary uncer 


able laws of Delaware and New York, 
yanacenent or 
of Llitisatica, © % the Beard of Directors 


the stocxholders,; 


ef the assets of ti: : fraud upon the Fund, 
re 


arnnot be rati y the unanimous action of 


stockholders o 


(4) under the Articles of Incorporation and Dy- 
paws of the Fund thie management or 1% ffairs, including 


4.9 inetitution of allatias on 46s 5 f, rests in tne 


Beard of Directors ratier than in stockholders; 


(e) any stockholder resolution to inst 


| a guit would have been futile ginace it would hav 


gontrol of the action ia the hands of the 


preventing its effective prosecusion 


. 
a9 


avle fLivinctal burden 
would have had to be solicited by ner Crom hundreds or 
‘guaands of stcukholders of tne Band residing in nearly 


y Be 


(g) the stockholders of the fun 
as to make it 


Court; 


(nh) such a demand would have resulted in undue 


coley ~rejudicial to tue pleintiaf? and to the Fund, and 


of barring all or scene cf 


slahag alleged ex hrcuma tie operation of the statute 


walls 8a tee 


wt Dmitatiars 
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lotta 
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wait 
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pefore the Court. 


ata represcuvation. 
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che defendants, 


to the Fund theirs 
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other th 
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aVay 


5 
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SOFULS RUSKAY, being duly Swern, 
that che 43 the Plaintis? in the within action; that cae 


has read the foregoing Complaint and knows the contents 


shereof; that the same is true to deponent's om inowledse 


except as to matters therein stated to be alleged upon 


4nformation and belief, and as to those matters sne belicves 


them to be true. 


s/ Sophie Ruskey 
"SOULE RUSEAY 
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EXHIBIT J 


Supplemental complaint in Ruskay 
v. Merriman 
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with tha came force and ef 


20. The cervendant wedcdell, indivicuelly 


o 


geteer wlia maabers of nas vambly, cuwns over 52% of 
Slax GB coro yoting stock of W & R; tne detandant 
roinen, iniwividually or together wits. musbere of his 
family, cwms ovar 202 of mich stock; 
iadtvidualiy or together with nouvsers 


Guns over 2% sof such ctock. 


31. 


Corporation of Beston, Massachusetts offered to surchase. 


end eaid defendants Wadd32li, Hexriman and Roach asreed to 
sel, the steck of Y&R coomed o7 centre) 
aeabers of 


Investment 


a ee 


ao aed 
te Contax 


w wmpoms +4 


ee ew 


was also 


nazeuents and 


constitute 


Ceatinest2l Invest 


motagetarnr§ aiiratetote! 


prise-carning: ratio siven to 
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35. a suostantial porticn of the increcent in 


valua cf the W &R stock proposed to he sola as aforesaid 


by said dafendants ang other W& R stackholjers belengs to 


and is an ssret thea und and its enolders: and the 


acferdants disregard of 


shelp Siduciary shareholasrs, are 
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‘ Hisense Sea ee 
reetreinins the Gefenisnts, 


each of taza, and : ective servants 
trom disp 
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any Soeres co. 


or, in the alternative, dicecting that such 
& 2 stack, or the proceeds of any sale, 
other aisne ; ty 2 Continental 
eseed with a trest ocr 


the Fund an 


(4) granting plaintiff’ cush other and further 


relief as may Se just proper in the premizes. 


to 
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STATE OF 24 


COUNTY OF NASSAT 
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Exhibit K 
Answer of defendants Waddel & 


Reed et al. in Ruskay v. Merriman 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK “ 


SOPHIE RUSKAY, 


Plaintiff, ; 69 Civ. 276 
~against~- ANSWER. 
JOZ JACK MERRIMAN, CHAUNCEY L. WADDELL, 
CORNELIUS .ROACH, CAMERON K. REED, ¢ 
ROBERT W. WAGNER, WADDELL & REED, DNC., 
KANSAS CITY SECURITIES CORPORATION : 


and UNITED FUNDS, IN., 


Defendants. 


Defendants Waddell & Reed, Inc. ("WR"), Kansas 

5 
City Securities Corporation ("KCSC"), Joe Jack Merriman 
("Nerriman"), Chauncey L. Waddetl ("Waddell"), Cornelius i! 


Roach ("Roach") and Robert W. Wagner ("Wagner"), by their 


6 

undersigned attorneys, as thelr answer %o plaintiff's 

complaint: 

1. Deny the allegations of each paragraph of the 

complaint except as hereinafter specifically admitted or other- 

wise denied, 
: Paragraph Specific Response 

2 Deny knowledge but admit that claintiff 
has, since February 1956 been the : 


registered owner of some sharcs of tne 
Income Fund Series of Fund's stock; 
and admit subparagraph "2(da)" 


3 Admitted, 
4 Admit only that the named defendants were, 
at various times, officers and/or directors 7M 
7 of Fund. 
5-6 Admitted. 
7 Admit only the first sentence. 
8 Aamitted for the period commencing 


September 1, 1965. 


eee ae ae 


Specific Response 


niy that, from amd after September 
a majority of the voting shares 

e of the non-voting shares of 

Wom were held by the named defendants 
and members ef thelist respective families. 


Admit only the first sentenc?® and that 
there is and has peen some limited and 
sporadic tracing in the ‘Phird tarket" 
and "Fourth Market" of the securities 
purchased, nelda and sold for the portfolio 
of Bund, but deny that such tradirg has 
been generally available for the execu- 
tion of United's portfolto sransactions. 


Aamitted, excepts beg leave to refer 

to the investment adviser and management 
contract in effect between War and 

Fund for the true and complete terms and 
provisions thereof. 


ar gument s 
yted and be 
Lea he in mont adviser 
and managel 
W&R and Funa 
terms anc prov 


Kamit only that the gross selling 
commissiors earned ov WaT utver payment 
of concessions » SaLe* er 
were 86,705 920 in 196; $ 
$5,141,396 in 19675 
1968. 


Admit only ches Fund has p 

fees earnec oY weR unéeer & 

the investment aaviser and tan 

conbracs and thet after reéuct 
$1,365,101, representing 50% of 1 
earnings after taxes of KCSC, the fees 
eameda by and paid to WeR by Fund pursun- 
ant to such contract were $8,835,474. 


Admit only that Fund has tncurred and pat 
prokerage commissions on she execution 
of its portfolio transactions; that 
Gealers have re : eads on 
certain of Fund sactions 
and that the prokersa 

determinable gross sp Fund's 
portfolio transaction 7 amounted 


to $16,500,567. 


f 
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Specific Response 


Aart only that securities broers: 
renderin® satisfactory services at 
standard rates of commission have 

shared their commissions earned on 

the execution of portfolio transactions 
of Fund with or directed reciprocal 
brokerage cusiness to brokers or dealers 
furrishing to W&R investment information 
or services deemed useful or beneficial 
to Fund and its shareholders, and also 
that such executing brokers have, at 
times, directed reciprocal brokerage 
business to KCSC. 


Admit only that, until amended to further 
penefit Fund as of September 1, 1966, 

the formula by which WGR shared the 

net profits of KCSC with Fund was as 
alleged in paragraph 19(a). 

Aceis only the occurrences of the acts, 
practices and transactions neretofore 
specLofically admitted in the period 
commehcing September 1, 1965. 

Admitted’ ~ 


Admit on 


BPIRST AFSIRMATIVE DE 
2. Tne comlaint fails to state a claim '\ 
the subject matter jurisdiction of this Court upon whi 


relief can or should be granted. 


SECOND AFFIRMATIVE DEFENSE 
3. The alleged claim or claims, if any, set 
forth in the complaint, or some of them, are barred by 


laches and/or by the applicable statutes of limitations. 


THIRD AFFIRMATIVE DEFENSE 
4, Commencing in the month of August, 1960, four 


(4) shareholders of United, including plaintiff, instituted 


- 
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a total of nine (9) separate stockholder derivative lawsuits 
purportedly on behalf of United against these and other 
defendants in the Delaware Chancery Court, New Castle County, 
in the Sashes Court of the State of NerYork, New York County, 
and in this Court. By an order of this Court dated October 
29, 1963, three (3) of such actions then pending before this 
Court were consolidated. 

5, The complaints in such litigations alleged 
substantially the same matters as are alleged in the complaint 
herein, Among other things, the plaintiffs in such prior 
actions asserted that W&R hed directed and was directing 
brokerage business on United's portfolio transactions to 
favored brokers who, directly or through "ej ve-ups" or the 
direction of reciprocal brokerage business, furnished services 
or information to W&R or sold shares of United; that such acts 
end practices resulted in diversion of an asset cf United, 
abuse of a power and trust by WGR and unjust enrichment of 
W&R; that the affairs of United and its directors were dominated 

_and controlled by W&R and/or persons associated with W&R 
(including the individual defendants herein); that the business 
and affairs of United were not rum for the best interests 
of United but subservient to and for the best interest of 
W&R and/or persons associated therewith; and that the proxy 
statements for United's annual meetings were {illegal and void 


in that they failed to disclose that the defendants namedin 


such litigations intended so engage in theacts and practices 


complained of. 
6. Thereafter, the actions brought by all such 


shareholders in the Supreme Court of the State of New York, 
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New York County, were dismissed on their merits in the 
course of settlement proceedings which sche wapementtah and 
confirmed by that Court after a hearing on notice to 
all shareholders of United (a2 copy of such notice is 
annexed hereto as Exhibit "A“). 

7, Thereafter, the actions pending in the Delaware 
Chancery Court and, by an order of this Court, dated April 
29, 1965, the consolidated actions pending in this Court, 
were dismissed on the basis of the aforesaid disposition 
of the actions instituted in the Supreme Court of the state of 
New York, New York County. id ; 

8, .As a part of the terms of such settlement, 
United was reauired to release W&R and the individual de 
ramed herein, among others, of and from all claims or causes 
of action whatsoever, in law, admiralty or in equity which 
United had or might thereafter have against such parties 
arising out of or which were alleged or which could 
or might have been alleged in such litigations. 

9. As a part of such settlement and after full 
and fair disclosure of all matters and transactions related 
thereto contained in the aforesaid notice to sharcholders 
and in a proxy statement dated August 1, 1964, the shaze- 
holders of United, at a postponed annual meeting held at 
Kansas City, Missouri, on the 28th day of September, 1964 
approved a modified contract for the re-employment of W&R 
as the investment adviser and manager of United. Such pre- 
posed contract was approved by an affirmative vote of 98.12% 


of all shares voted in person or by proxy at such postponed 


bh T54 


meeting and provided, in part, that brokerege comnissivons 


shall be considered pert of the cost of securities to be 

paid by United; that W&R was authorized and directed to 
allocate commissions emongst, and to direct “give-ups" to, 
such brokers and/or dealers who also provide investment 
information, or services to United or to W&R in its capacity 
as investment manager or principal underwriter of United, 

or who tell shares of United; that such allocation and such 
"e4 ye-ups" shall be in such amounts and proportious as 

WER may Getermine; that W&R should have no liability to 

United except to use its best judguent, efforts md facilities 
in rendering the services required by such contract; anc that 
WzR shall not be subject to liability to United or to any 
shareholder of United for any act or omission in the course 

or or in connection with rendering services under such contract 
in the absence of willful malfeasance, bad faith, 

gonee or reckless disregard of its oblisations or 

such contract. : 

10. By reason of the premises, some or all of the 
claims purported to pve alleged in the seacteent have been 
released; are barred by res judicasa; and the shareholders 
of United, including particularly plaintiff, are barred 
and estopped from asserting such claims. 


FOURTH AFFIRMATIVE DEFED 
ll.  Renvat the allegations of the Third Affirma- 
tive Defense, 
12. Plaintiff has acquiesced in, ratified and 


appreved the matters and transactions alleged in her complaint; 


: 4 
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has waived the claims, if any, set forth in her cormplaint, 
and is barred from complaining of said matters and trans- 
actions by having participated directly as a party to the 
aforementioned settlememe proceedings in the course of 
which she consented ‘4: a dismissal in such prior actions 
of the same claims and contentions now alleged in her 


present complaint. 


FIFTH ASFIRUATIVE DEFRA 
13. Repeat the allegations of 
Affirmative Defense. 
14, ‘United is a diversified, open-end investment 
commany organized under the laws of Delaware which has, 


since 1950 been managed by WER ot its predecessor uncer 


various contrects apr , sharenolders of United 


1@) 
in 1950, 1959, 1960, 1961, 15% 1963, 1964, 1955, 1966 


and 1967. United's principal s* only piace of vusiness 
is at Kansas City, lMtssourtl. 
15. At all material times, Uniiied has been and 

gistered with the Securities and Exchange Commission 
(che “Conmission") under the Investment Company Act of 1940 
(15 U.S.C, 8a-1 et seg.) ard has conducted its business 
in compliance with said Act as well as with the rules and 
regulations of the Commission promulgated thereunder. Its 
shares are registered witn tie Coumisaivn wield vie Sacurities 
Act of 1933 (15 U.S.C. 77a et seq.). All prospectuses ard 
proxy statements of United have been submitted to scrutiny 
by the Comm! zsion prior to distr? pution to prospective p:r- 


chasers ard nolders of United's shares, 


aN 
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offered for sale to 
issued at least annually 
by United which have, at all times, fully and fairly a disclosed: 

(A) The material terms of all contracts between 
United amw&aR including the rates and formula used 
4n computing the compensation of W&R pursuant thereto, 
and the dollar amount of compensation paid by United 
to W&R pursuant thereto for the preceding calendar 
year; 

(8) All material business essociations of the 
officers and directors of United including those who 
were or are also officers or directors of United; 

(c) Since April 30, 1955, the intention of 

to direct brokerage arising from United's ‘portfolto 
to KCSC, its wholly owmed subsidlary, 
since January 18, 1966, the formula 
the computation of the amount by which 
the management erwise payable to WER by United 
is to be reduced by an amount equal to a portion, 
which was increased frem time to time, of the net 
income of KCSC; 
(D) Since April 15, 1966, the policy and 


practices observed by W&R for the execution of 


United's sortfolio trensacticns on the so-called 


"third" and "fourth" markets together with the 
policy and practices observed by W&R in the alloca- 
tion or direction of brokerage business and "give- 
ups" to brokers or dealers furnishing unsolicited 
information or services to W&R or who sell shares of 


United; 


gross spreads or concessions arising from the port- 
folio. transactions of United which, in the preceding 
year were paid or directed to KCSC; paid, directly 
or indirectly, to brokers or Gealers furnishing 
information or services to United or W&R; and paid 
directly or indirectly, to brokers or dealers who 
sold shares of the corporation; together with, since 
April 28, 1967, the dollar amount of such payments 
to KCSC; and 

(F) Since April 28, 1967, the 
total commissions and discounts earned by KCSC 
from all sources during the preceding year relating 
directly to the execution of United's portfcilo 
transactions and the portion thercof derived from 


all other sources, 


16. On informtion ut belief, each sharehelcer 


of United, including plaintiff, received a copy of the tnen 
current prospectus of United at the time he became a share- 
holder; at any time when he thereafterpurchased or acquired 
further shares of United; and also on or about April 28, 
1967 and April 
Lie i Ti ma » ¢ach shareholder 

of United, including plaintiff, received a copy of the then 
current prospectus of United at the time he became share- 


holder and at any time when he thereafter purchased or 
acquired further shares & United. 
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16: Ti sha reholders of United, including 
plaintiff’, have been furnished, at all material times, 
annual and semi-annual reports setting forth the investments 
held in the various portfolios of United, the cost and 
market value of each such investment, and the dollar amounts 
of the investment advisory fee earned by W2R in such period. 
Since December 31, 1965, such reports have also set forth’ 
the dollar amounts of brokerage comztssions paid KCSC 
in respect to the portfolio transactions of United and 
the dollar amourit s by which the investment atvisory fee 
otherwise ned by WeR was reduced by an amount related 


f KCSC, 


fter full and fair disclosure of all matters 


s 


and transacti. is related thereto contained in a proxy state- 
ment datei July 2, 1965, and by the means aforesaid, the 
shareholders of United, at their annual meeting held 
September 13, 1965, at Kansas City, Missouri, elected and 
e-elected United's directors, ineluding those naned as 
defendants heretn; and, by an affirmative vote of 98.723 
of all shares voted in person or by proxy at such meeting, 
approved the re-emmloyment of WER as the investment adviser 
and manager of United under a modified contract which vro-. 
vided, in addition to the matters heretofore described, that 
W&R was authorized and directed to allocate bro!zerage con- 
missions and direct give-ups to KCSC and that the amounts 
otherwise payable to W&R pursuant thereto should be adjusted 
and reduced by an amount related to the operations of HCSC 


to be determined by a committee consisting of three (3) 


United's unaffiliated directors and three (3) persons A 186 
ted by the directors of WER. 
20. After full and fair disclosure of ail matters 
and transactions related thereto contained in a proxy 
statement dated larch 14, 1966, and by the mans aforesaid, 
the shareholders of United, at their annual meeting held 
May 16, 1966, at Kmsas City, Missouri, elected and re- 
elected United's directors, including those named as 


defendants herein; and, by an affirmative vote of 99.79% of 


3 
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all shares voted in person or by proxy at such meeting 
ep 


pproved the re-employment of W&R as the investment ee 
and menager of United under a mo modified contracts which px - 
vided, in addition to the matters her 

the fees otherwise payable to WwéR should be reduced 
by an amount commuted in accordance with a formula 
referred to in Paragraph "19(a)" of the complaint. 

21. After full and fair disclosure of all matters 
end transactions related thereto contained in a prox state - 
ment cated March 17, 1967 amd by the means aforesaid, the 

shareholders of Unitec, at their annual meeting held May 
15, 1967 at Kansas City, Missouri, elected and re-elected 
United's directors, including those named as defendants 
herein; and by an aftiirmative vote of 99.096 of all shares 
voted in person or by proxy at such meeting, approved the 
re-enployment of WaR as the investment adviser and manager 
of United under a modified contract which provided, in 
addition to the matters heretofore described, that the 


formula for the edjustment of the fees otherwise payable 
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to WeR should be amended to increase the amounts by which 

: reduced in accordance with < new formula 

retroactive to September 1, 1966, the management 

fee otherwise payable to W&R under the investment advisory 
and management contract was reduced by an amount equal to the 
higher of (A) 100% of the net income, as defined, of KCSC 
resulting from commissions and discounts on portfolio trans- 
actions executed by KCSC for the corporation or (B) 50% of 
the net income of KCSC, as defined, from all sources. 

22, After full and fair disclosure of all matters 
and transactions related thereto contained in a proxy state- 
ment dated iRy 10, 1968 and by the means aforesaid, the 
shareholders of United, at their annual meeting held June 26, 

1968, at Kansas City, Missouri, elected and re-elected United's 
directors, including those named as defendants herein 

by an affirmative vote of 98.64% of all shares voted in 
person or by proxy at such meeting, approved the re-employment 
of WER as the investment adviser and manager of United 
under a new contract identical to the contract approved 
on May 15, 1967, as aforesaid. 

23. Upon informaticn and belief, copies of the 
aforementioned proxy statements with notice of such annual 
meetings as well as the copies of the aforementioned annual 
and semi-annual reports were mailed to each of the share- 
holders of United, including plaintiff, at or shortly 


‘gubsequent to their respective dates. 


24u.° At no time during which plaintiff was a share- 


holder of United, including at any of the aforementioned 
annual meetings of the shareholders of United, did plaintiff, 


upon information and belief, vote her shares against or 
otherwise express disapproval in respect to the matters 
set forth in the complaint herein. 
25. At each of the aforementioned annual meetings 
hareholéers of United held in 1964, 1965, 1966, 19567 
“ts between United 


d W&R were approved not onlyty overwhelming majority 


an 
of all shareholders who voted in person or by prozy thereat, 


but also by substantially more than a majority of United's 
shareholders at large who were entitled to vote thereat. 
26. Each of the aforementioned investment mnage- 
ment contracts approved by the shareholders of United c 
tained the following express provision, the text of which 
was, prior to their approval of such contracts s¢ 
in the proxy st réments sent to all sharehol 
"In the absence of willful malfeasance, b 
faith, gross negligence, or reckless disregard 
obligations or duties hereunder on the part of 
Waddell and Reed, Ine., it shall nd& be subject 
liability to the Fund or to any stockholcer of 
Fund for any act or omission in the course of, 
connected with, rendering services hereunder or 
for any losses they may have sustained in the 
purchase, helding or sale of any security...” 
27. The shareholders of United, ineluding 
plaintiff, have acquiesced in, ratified and approved the 
matters and transactions alleged in the complaint; and are 


barred from complaining of such matters and transactions. 


STVT VURTRMAT TTT Titian 
SIXTH AFFIRMATIVE DEFENSE A 1 8 9 


28. Repeat the allegations of the Fifth Affirmative 


Defense. 

29. The shareholders of United, including plaintiff, 
in purchasing their shares, acquired for themselves tne. 
services of W2R pursuant to the arrangenents and upon the 
terms disclosed to such shareholders in the then current 
prospectus of United. Such shareholders effected their 
purchases of United's shares and continued to hold such 
Shares in acceptance of the arrangements and terms thus dis- 
closed and as thereafter modified with the anproval of 
the sharehoiders of United. Said shareholders, including 
plaintif?, have received and accerted the fruits and benefits from 
the facilities tf." uwshed and services rendered to United on 
their behalf by W&R pursuant to such arrangement and have 
thereby engaged to pay their proportionate share of th® cost 
of such services to United, The shareholcers of United, 
including olaintiff, are barred and estopped from asserting 
any or all of the claim or claims, if any, set forth in the 


complaint. 


SEVENTH ASFIRMATIVE DEFENSE 
30. Plaintiff has failed without justification 
or legal excuse, to make appropriate demand upon, before 


bringing this suit, the directors or stockholders of United. 


WHEREFORE, defendants above named demand judgment 
against plaintiff and United Funds, Inc. dismissing the 
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< 
complaint herein with costs and disbursements of this 
action. 
Dated: ew York, N. ¥. 


ey 8, ig 969 


VALICEIC I LEIGHTON REID & PINE 


By 
~ Phember of che sira 


D 


Attorneys for Defendant s ; 
. Waddell & Reed, Inc., Kansas City 
securities Corporatio a, Joe Jack 
Nerriman, Chauncey L. Vaceell, 

Cornelius Roach and Robert W. wagner 
Office and P, 6; hatre es: 
70 Pine Street 

New York, N. ¥.. 16005 


Tel: DI 4-24eh 


UNITED STATES DISTRICT COURT A 191 
SOUTHERN DISTRICT OF NEW YORK 
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SOPHIE RUSKAY, Index No. 


Plaintiff, ‘ 69 Civ. 276 


-against - : 


JOE JACK MERRIMAN, et &i., 3 emecan ae 
Defendants SERVICE BY MAIL 
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STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SsS.: 

The undersigned being duly sworn, deyoses and says: 
Deponent is not a party to the action, is over 18 years of age and 
resides at 02805 Avenue N, Brooklyn, New York 11210 


That on the day of ; 1969, Geponent served the 
smnexsd  gysyen ge 
on 
JOSEPH A. RUSKAY, ESQ. KELLEY, DRYE, NEWHALL, MAGINNES 
Attorney for Plaintiff & WARREN, ESQS. 
122 East 4nd Street 350 Park Avenue 
New York, New York New York, New York 


BASS & FRIEND, ESQS. 
342 Madison Avenue 
New York, New York 


we ee ame bat F 
0 eh en 


Sworn to before me this 


Sth day of July . 1969 Rosalie A. Coigan 


NOTARYTUBUC |. “Sy 
/ Ny na : New York 


2$.; 


Na. 23 
Qualified in bri. 
Certifica’e ‘iit =< ty 
Commi. sa cance. Al, oy 
: 978 
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Exhibit L 


Answer of defendants Waddell et al. 


to supplemental compiaint in Ruskay v. Merriman 


a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


i fe | ne 
SOPHIE RUSKAY, : 
Plaintiff, $ 
69 Civ. 276 
~against- : 
ANSWER TO SUPPLEMENTAL 
JOE JACK MERRIMAN, CHAUNCEY L. WADDELL , : COMPLAINT Me 
CORNELIUS ROACH, CAMERON K. REED, 
ROBERT W. WAGNER, WADDELL & REED, INC., : 
KANSAS CITY SECURITIES CORPORATION 
and UNITED FUNDS, IN., se ‘ 
Defendants. : 
ere ee a ae a x 


Defendants Chauncey L. Waddell ("Waddell"), Joe 
Jack Merriman ("Merriman") and Cornelius Roach ("Roach"), . 
by their undersigned attorneys, as their ansver to plaintiff's 
supplemental complaint: 

1. Deny the allegations of each paragraph of the 
supplemental complaint except as hereinafter specifically 


admitted or otherwise denied: 


Paragraph Specific ‘Response 
29 Repeat the admissions and denials 


contained in their answer with 
respect to paragraph "1" through 
"28", inclusive, of the complaint. 


30 Deny except admit that, prior to 
July 1, 1969, the voting shares of 
ee W&R were owned 24.22% by Waddell, 
12.35% by Merriman, 7.90% by members 
of Merriman's family, 6.983% by members 
of Waddell's family, and 3.88% by 
Roach. 


31 Aamitted except deny that Waddell, 
Merriman or Roach control or sold 
the voting shares of W&R owned by 

members of their respective familieis. 


32 Admit only that, on or about January 
30, 1969, the proposed acauisition 
: of the stock of WaR by Continental was 
unanimouszy approved by the directors: 
of both W&R and United. 


f\ 


*? 


FIRST SUPPLEMENTAL DEFENSE a 186 
» 2. At all material times, W&R has provided 
investment advisory and/or management services to United 
pursuant to the provisions of various investment management 
contracts approved by United's shareholders, the presently 
effective contract having been approved by United's share- 
holders at their postponed annual meeting held June 26, 1968. 
.3. Under the terms of such investment manage - 
ment contracts and in accordance with the applicable pro- 
visions of the Investment Company Act of 1940, the proposed 
acquisition by Continental from the holders thereof, | 
including the defendants Wadde21, Merriman and Roach, of 
more than 50% of the outstanding voting stock of W?, 
would effect an automatic termination of such investment 
management contract subject to the reinstatement of a new 
contract between United and W&R with the approval of the 
directors and shareholders of United. 

4, Under the circumstances and solely for the 
aforementioned reasons, approval of the acquisition pro- 
posal by Gonbinentat was considered and approved by the se 
directors of United on or about January 30, 1969. On 
information and belief, such approval was based solely mg 
on the business judgment of the directors of United relative 
to the type, quality and character of the investment advisory 
and management services which might be expected to be 
rendered by W&R under such new ownership without reference 


to the corporate interests of W&R or the personal intereshs 


of the officers, directors and shareholders of W&R. 


194 


5. After full and fair disclosure of all material 


a 


or relevant matters and transactions by a notice of meeting 
and proxy statement dated April 18, 1969, the shareholders 
of United at their postponed innual meeting held June 3, 
1969 overwhelmingly approved the re-employment of W&R 

as investment adviser and manager of United in the event 
that the existing contract between United and W&R snould 

be terminated by the proposed heetuhenn by Continental of 
a majority of the voting shares of W&R. 

6. Prior to its release and distribution, such 
proxy statement was submitted to the scrutiny of the Staff 
of the Commission . Such proxy statement fully and fairly 
disclosed all material or relevant matters and transactions 
concerned with the proposed acquisition by Continental of 


a majority of the voting shares of W&uR, including: 


(a) All material associations and affiliations 


of both the directors of United and or thepersons 


owning, controlling or affiliated with the ownership 


of Continental. 
(b) The identity and shareholdings <f all 
' of the principal owners of the voting shares of W&R. 
_(c) The terms of all recent material trans- 
actions in the stock of W&R by either such corporation, 
— “J its officers, directors and/or controlling eens Oe 
: showing, inter alia, arm's-length transactions with 
disinterested third parties at $43 per share in 
January of 1968. 
(a) All material terns of the proposed acquisition 


of control of W&R by Continental including a proposed 


price of $80 per share as well as the nature, 


a 


assets and resources of the wholly and partially 
owned subsidiaries of W&R. 
7. Neither plaintiff nor any stner shareholders 
of United protested or otherwise actively cnposed the pro- 


posed acquisition by Continental. 


-8. Under tne circumstances, all shareholders 
of United, including plainti?’, are barred and estopped from 
complaint of the proposed acquisition by Continental in- : 
cluding any and all of the matters set forth in the supple- 


mental complaint herein. 


SECOND SUPPLEMENTAL DEFENSE 
9. On information anc belief, plaintiff has, 
at all times since January 31, 1969, been canted ef the 
material terms of the proposed accuisition by Continental. 
10. The prosecution of the matters set forth in 
the supplemental complaint by plaintiff is barred by 


laches. 


THIRD SUPPLEMENTAL DEFENSE 


11. The proposal by Continental for the acquisi- 
tion of all of the voting and non-voting stock of W&R 
at $80 per share, payable in cash, is dependent upon the 
tender of at least 80% of its outstanding shares. 

12. In the event the defendants Waddell, Merriman 
or Roach are in any way restrained from selling or tendering 
their shares or dissuaded therefrom by the imposition of a 


trust on the proceeds theref, the proposed acquisition and 
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tender offer by Continental will fail for lack of sufficient 
nciie. ineluding particularly a sufficient number of the 
voting shares of W&R. 

13. At the time the intentions of Continental 
to make a public tender offer for the shares of W&R at $80 
per share were reveaied, the non-voting shares were being 
publicly traded at a price of $66 bid and $68 asked with 
the result that the many public owners of the non-vdting 
shares of WER will or may be deprived of an option to 
avail themselves of such benefit without representation 
or participation in this action. 


14. The prosecution of the matters and claims 


set forth in the supplemental complaint should be dis- 
missei in the absence of indispensable parties including 
Continental and the public owners of the non-voting shares 


of W&R. 


WHEREFORE, defendants demand judgment dismissing 
the supplemental complaint with costs and disbursements 
of this action, together with such other, further and 


different relief which shall appear just and proper in 


the premises. 


Dated: New York, N. ae 
July 10, 1969 


vanropa 
é 


Attorneys for Defendants 
Waddell, Merriman and Roach 

Office and P, 0, Address 

70 Pine Street 

New York, N. Y. 


DI 4-2424 


“Tel: 
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Exhibit M 


Stipulation of settlement dated 


December 24, 1969, in Horenstein-Ruskay 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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FRED HORENSTEIN and JOSEPH SCIUTO, 


Plaintiffs, 
67 Civ. 4175 
-ageinst- 

ACTION. NO. 1 
WADDELL & REED, INC., JOE JACK 
MERRIMAN, CHAUNCEY L. WADDELL, 
CORNELIUS ROACH, UNITED FUNDS, 
INC., and KANSAS CITY SECURITIES 


CORPORATION, : 

Defendants. 
~----~-+--------- -- ---- = ---- $$ x STIPULATION OF SETTLEMENT 
SOPHIE RUSKAY, aoe , 

Plaintiff, 

69 Civ. 276 
~against- 


. ACTION NO. 2 
JOE JACK MERRIMAN, CHAUNCEY L. WAQDELL, 
CORNELIUS ROACH, CAMERON K. REED, 


ROBERT W. WAGNER, WADDELL & REED, INC., : ° 
KANSAS CITY SECURITIES CORPORATION 
and UNITED FUNDS, INC., : 


Defendants. 


WHEREAS, the above captioned consolidated actions were 


initially instituted separately in this Court by the plaintiffs 
as shareholders of United Funds, Inc. ("United"), derivatively 


on behalf of United, and representatively on behalf of all of 


its shareholders; and 
WHEREAS all of the above named defendants, other than 
Cameron K. Reed, have been served with process and appeared in 
both actions and have interposed answers to the complaints and 
supplemental complaints in both actions, disclaiming any wrong- 


doing or liability; and 


WHEREAS, the complaint of the plaintiff in Action A 198 
No. 1 has been further amended on consent to incorporate therein 

# all of the claims and allegations set forth in the complaint of 

such plaintiffs in an action instituted by them in the Supreme 

Court of the State of New York for New York County entitled 

"Pred Horenstein and Joseph Sciuto, Plaintiffs, against Waddell 

& Reed, Inc., et al., Defendants" (Index No. 15233/68), prosecution 

of which was stayed by an order of that Court dated May 12, 1969 


pending the final determination in this Court of Action No. 1; 


and 


WHEREAS plaintiffs in both actions have conducted 
discovery proceedings by written interrogatories, oral depositions 
and proceedings for the production of documents sufficient and 
a adequate to disclose all material facts and the circumstances or 
occurrence of the tvensantious alleged in their respective 
complaints; and 

WHEREAS plaintiffs, as shareholders of United, consider 
that it is desirable to compromise and settle all claims alleged 
in their respective complaints in the manner and upon the terms i 
and conditions hereinafter set forth and feel that such settlement 


4s desirable and in the best 4nterests of United and ali of its 


and 


shareholders ; 


WHEREAS defendants consider that it is desirabie and 
in the best interests of United, themselves and their respective 
shareholders to settle these actions upon the terms and condi- 
tions hereinafter set forth in order to avoid further expenses, 


inconvenience and:the distraction of burdensome and protracted 


litigation; 


A 


\ 
NOW, THEREFORE, I7 IS HEREBY STIPULATED AND AGREED 


aoe 


by and among the undersigned, suoject to the appreval of the 


Court, that the above entitled consolidated actions and all 


claims asserted or which w an* have been asserted on the vasis 


of the matters and transact ons alleged therein be dismissed 


with prejudice and on the merits and that judgment be entered 
in favor of all the defendants who have or who shall have 
appeared herein prism to the entry of a final order and judgment 
approving the terms and provisions of this tipulation of 
Settlement, upon the following terms and conditions: 

1. Defendants will pay or cause to be paid vo 
United, within thirty (30) days of the Effective Date ‘hereof, 


the sum of One Hundred Fifty Thousand ($157,000) Dollars. 


2. Kansas City Securities Corporation ("KCSC") oF, 
4f it shell fail to do so, Waddell & Reed, Inc. ("W&R") will pay 
to United the additionzl sum of One Hundred Thousand ($100 ,000) 


Dollars within thirty (30) days of the Effective Date hereof and 


a like sum of One Hundred Thousand ($100,000) Dellars within 


thirty (30) days of the next succeeding four (4) anniversaries 
of the Effective Date hereof; provided that, to the extent such 


payments are made by KCSC, they may be treated as a deduction 


in the computation of its ‘net income” for all purposes in 
which United is or may be concerned including the formula for 
the reduction of ‘the management fee of WkR by a portion of the 


net income of KCSC derived directly or indirectly from commis- 


sions or disco 


of United pursuant to Arci:: 


° 


unts on the execution of the portfolio transactions 


+ “§" of the investment advisory and 
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management contract presently in effect between United and W&R 
or the seentebons of any subsequent similar contract. 

3. Nothing herein contained shall be deemed to 
provide or imply that the terms of the investment advisory and 
management contract presently or hereafter in effect between 
WER and United may not, with the ‘approval of the shareholders 
of United, be varied, modified or amended in any or all of its 
particulars, provided that the monetary benefit to be conferred 
on United by the provisions of this Stipulation of Settlement 
shall not be reduced thereby. 

4, The Effective Date of this Stipulation of Settle- 
ment, for the purpose of determining the date on which the 
defendants shall become subject to the obligations hereinabove 
set forth, shall be either: 

(a) The date of expiration of the time to appeal, 

without an appeal heaving been taken, from (i) the entry 
by this Court Of e final judgment approving and sentevenne 
this. settlement and dismissing this action on the merits 
with prejudice to plaintiffs, to United and to all other 
shareholders of United and their respective heirs, successors 
in interest and‘assigns in favor of each of the defendants 
who have appeared in this action or who shall hereafter 
appear in this action at any time prior to the entry of 
such judgement; and (ii) the entry of a final judgment dis- 
missing with prejudice the above-mentioned action of the 
Horenstein plaintiffs in the Supreme Court of the State of 
New: York and so much of any action pending on the date of the 


approval of this Stipulation of Settlement in any Court on 
: ‘ ’ 


A 


behalf of United or its shareholders against any of the 
persons or corporations named as defendants in these 
consolidated actions as asserts or alleges any claim or 
claims elleged in any of the complaints or pleadings of 
the plaintiffs in these consolidated actions; or 

(bo) if an appeal be taken from either or both of 

the foregoing final judgments, the date of final decision 
by the last court(s) to which such appeal(s) can or may 

be prosecuted, disposing of such appeal(s) in such fashion 
as to permit tne consummation of this Stipulation of 
Settlement in accordance with its terms and provisions. 

§. The attorneys for plaintiffs shall promptly 
submit this Stipulation of Settlement to the Court for apprv 
upon such notice to the shareholders of United as the Court me’ 
direct. 

6. In the event the terms and provisions of this 
Stipulation of Settlement shall not be fully approved and 
confirmed by the Court, or if such eons and confirmation 
be modified or reversed on appeal, or any of the other conditions 
set forth in the subparagraphs of paragraph 4(a) or 4(b) hereof 
shall not be satisfied or waived by defendants, this Stipulation 

hall become null and void, shall have no further 
force and effect, and shall not be used or referred to -in any 
subsequent proceeding in these consolidated actions or in any 
other ection or proceedings. ; 


7. In the event the Court shall approve the terms 


and provisions of this Stipulation of Settlement, and the same — 


A 202 


shall become effective as otherwise hereinabove provided, an 
t 


order and judgment shall be entered on consent of the parties 


effectuating the same; United shell execute and deliver to the 


defendants a release in the form annexed hereto; and the 


plaintiffs anc/or their attorneys may apply to the Court for an 


allowance of the reasonable fees and expenses paid or incurred 


in the prosecution of the action to be paid by United not, 


however, in excess of the total amount of Two Hundred Twenty-five 


Thousand ($225,000) Dollars. 


Dated: New York, N. Y. 


December ; 1969 


BASS & FRIEND 


Se 


| areata 


Member of the birm 


and 


~fHionroe i Inker sg 


Attorneys for Plaintiffs . 
in Action No. i 


KELLEY DRYE NEWHALL MAGINNES 
& WARREN 


Member of the Firm 
Attorneys for Defendant 
United Funds, Inc.,. 


( o. 
om ee 


(¢ Joseph A. Ruskay / 
Attorney for Plaintiff 
in Action No. 2 


tae comaret pede N REID ,& PINS 
Va, a 
wel ee _ ll 
Member of t } 
Attorneys for Defendants 
Merriman, Waddell, Roach, 
Wagner, Waddell & Reed, Inc. 


and Kansas City Securities 
Corporation. 


Exhibit N 
Notice of settlement hearing dated 


December 31, 1969, in Horenstein-Ruskay 
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NOTICE OF SETTLEMENT HEARING 


UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK, Fred 
Horenstein and Joseph Sciuto, Plaintiffs, against Waddell and Reed, Inc., Joe Jack Merriman, 
Chauncey L. Waddell, Cornelius Roach, United Funds, Inc., and Kansas City Securities Corpo- 
ration, Defendants, 67 Civ. 4175, Action No. 1. 


UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF NEW YORK, Sophie pin 
Rusksy, Plaintiff, against Joe Jack Merriman, Chauncey L. Waddeil, Cornelius Roach, Cameron K. : 
Reed, Robert W. Wagner, Waddell & Reed, Inc., Kansas City Securities Corporation and United 
Funds, Inc., Defendants, 69 Civ. 276, Actioa No. 2. 


TO THE SHAREHOLDERS OF UNITED FUNDS, INC.: 


NOTICE IS HEREBY GIVEN that a hearing will be held at Room 1306 of the United 
States Courthouse at Foley Square in the City, County and State of New York ar 11 o'clock in 
the morning of the 6th day of April, 1970 pursuant to an order of this Court, dated December 24, 
1969, to determine whether the proposed settlement and compromise of thc above entitled share- 
holder actions brought derivatively on behalf of and in the right of United Funds,*Inc. (“United”) 
should be approved and confitmed by the Court in accordance with the Federal Rules of Civil 
Procedure as fair, reasonable and adequate and, if such settlement and compromise be appreved, 
the allowances, if any, to be made to plaintiffs for legal fees and other expenses. The hearing 
may be adjourned from time to time by the Court at the hearing or at any adjourned session 
thereof without further notice. 


Any shareholder of United who desires to do so may appear at such hearing and show 
cause, if any he has, why the settlement and compromise hereinafter described should not be 
approved, and why these actions should not be dismissed on the merits and with prejudice, and 
may present any evidence that may be proper and relevant to the issues to be. heard; pro- 
vided, however, that no person not a party shall be heard and no papers or briefs submitted 
by any such person shall be received and considered except by special permission of the Court, 
unless on or before the 27th day of March, 1970, notice of intention to appear and copies of 
such papers and briefs aze filed in the Court and served upon Messrs. Bass & Friend, 16 West 61st j 
Street, New York, N. Y. (Counsel for plaintiffs in Action No. 1); on Joseph A. Ruskay, Esq., ! 
122 East 42nd Street, New York, N. Y. 10021 (Counsel for plaintiff in Action No. 2); and on i 

. Messrs. Valicenti Leighton Reid & Pine, 70 Pine Street, New York, N. Y. 10005 (Counsel for the 
defendants other than United). 


SUMMARY Ce THE ISSUES AND CONTENTIONS 


LS tebe Sala ITO EE Tt 


The Horenstein action (Action No. 1) was filed on October 26, 1967. The plaintiffs’ 
amended complaint in that action, filed June 6, 1968, alleges, in substance, that the affairs of 
United and its Board cf Directors were dominated and controlled by Waddell & Reed, Inc. 
(“W&R”) -(its investment adviser and manager) and the defendaats who are associated with 
W&R; that the defendants were engaged in a conspiracy to enrich themselves and their associates 
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at the expense of United; that W&R has exploited its power over the execution of the portfolio 
transactions of United by directing the execution of such transactions to its wholly-owned subsidi- 
ary Kansas City securities Corporation (“KCSC”) and to other brokers or dealers who share 
their commissions or discounts on such transactions, dizectly or indirectly, through so-called “‘give- 
ups” and/or various reciprocal arrangements with KCSC and other brokers or dealers who fur- 
nish information or services to W&R or who sell shares of United; that such practices have de- 
prived United of the best execution of its portfolio transactions and have resulted in the execu- 
tion of United’s portfolio transactions at less favorable prices than were otherwise available 
and/or at higher brokerage costs; that such practices have enabled W&R and the defendants 
associated with it to derive substantial profits and benefits by reducing the cost to Wa&R of 
performing the investment advisory and management services required by its contract with 
United as well as by increasing the management fee of W&R through stimulating thereby the 
sale of United’s shares. Such complaint further alleges that the formulae in effect at various times 
since September 1, 1965 for the reduction of the management fee payable by United to W&R by 
an amount equal to a-portion (currently 50%) of the net income of KCSC is intproper and illegal 
to the extent such arrangement permits W&R to benefit from the commissions or discounts paid 
by United for the execution of its portfolio transactions; and that the annual approval by United’s 
shareholders of the terms of the investment advisory and management contracts with W&R in ef- 
fect since. 1965 which provide for such formula was procured by proxy statements for the annual 
meetings of such shareholders which were “false or fraudulent” in that they failed to disclose the 
alleged acts and practices of the defendants and their intent to engage in such acts and practices. 
In addiction, the complaint in the Horenstein action (Action No. 1) alleges that the individual 
defendants have been guilty of “other acts of mismanagement, malfeasance and nonfeasance ... 
as officers and/or directors of United.” 


The complaint in the Ruskay action (Action No. 2), which was filed on January 23, 1969, 
alleges matters substantially the same as those alleged in the Horenstein action and, in addition, 
also alleges that the defendants have caused excessive turnover of United’: portfolio securities in 
order to increase the benefit being derived from the commissions or discounts paid by United on 
the purchase or sale of its portfolio securities. 


The defendants have denied each and every allegation of wrongdoing on their part as 
both unwarranted and factually inaccurate; have disclaimed any liability therefor and have, in 
addition, asserted affirmative defenses to the effect that the shareholders of United have ratified, 
approved and shared in the benefit of the practices followed by W&R in handling the execution 
of United’s portfolio transactions; that some or all of the claims are barred by laches and limita- 
tions; and thar the contentions advanced by the plaintiffs in these actiors relating to the alleged 
abuse by W&R of its control over the execution of United’s portfolio transactions are repetitious 
of substantially identical claims made in an earlier series of stockholder actions also brought pur- 
portedly on behalf of United, including av action instituted by the plaintiff in the Ruskay ac- 
tion (Action No. 2), which claims were dismissed on their merits as part of a settlement ap- 
proved, after a hearing on notice to all shareholders of United, by an order of the Supreme Court 
of the State of New York, New York County, dated March 29, 1965. 


In October of 1968, plaintiffs in the Horenstein action (Action No. 1) instituted a separate 
action in the Supreme Court of the State of New York, New York County, alleging, in ef- 
fect, chat the formula arrangement by which KCSC is entitled to retain revenues directly or indi- 
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rectly derived from the execution of United’s portfolio transactions in exchange for a pro- 
portionate reduction in the management fees of W&R constituted a breach of the terms arranged 
for the settlement of the previously mentioned series of earlier stockholder actions as well as a 
violation of the 1965 order of that Court approving the settlement. The defendants assert that 
such claims are based on a distorted interpretation of such settlement terms and that the acts 
and practices of W&R found objectionable by plaintiffs have been authorized by the terms of the 
investment advisory and management agreements in effect between W&R and United since 1965 
pursuant to the requirements of the very settlement stipulation on which plaintiffs rely. Because 
of the similarity of such issues with the previously described issues pleaded in the actions before 
this Court, prosecution of such action has been stayed by an order of the Supreme Court, New 
York County, dated May 12, 1969, pending the final determination of the actions pending in 
this Court. The complaint of the plaintiffs in the Horenstein action before this Court has been 
amended to include the allegations of their complaints before the Supreme Court of the State of 
New York. 


By supplemental complaints filed by the Horenstein plaintiffs on June 5, 1969 and by the 
plaintiff in the Ruskay action on July 7, 1969, it is alleged that the defendants Waddell, Merri- 
man and Roach arranged to sell a majority of the voting shares of W&R held by themselves and 
members of their families at a price of $80 per share; that such price was largely attributable to 
the profits derived by W&R from the acts, transactions and practices complained of in their princi- 
pal complaints; and that the proposed sale should be enjoined or the proceeds thereof sequestered 
for the benefit of United. The defendants involved in such allegations have denied that they are 
accountable to United or its shareholders for the selling price of their W&R shares or that such 
selling price was dependent on or affected by any of the improprieties or wrongdoing alleged by 
plaintiffs; and that, after full disclosure on the matter, the sharexolders of United, on June 3, 1969, 
approved the reemployment of W&R as investment adviser and manager of United in the event 
that control of W&R should be acquired by the purchaser of their shares. 


SUMMARY .OF SETTLEMENT TERMS 


. The Stipulation of Settlement to be submitted for approval to the Court was arrived at to 
accomplish results deemed by both plaintiffs and defendants to be in the best interests of United 
and, from the viewpoint of the defendants, to avoid further expense, inconvenience and the dis- 
traction of burdensome and protracted litigation, as well as to put at rest all contentions or 
controversies asserted or which might have been asserted on the basis of the matters and trans- 
actions described or referred to:in the various pleadings of the plaintiffs. 


The Stipulation of Settlement provides, in substance, that the defendants will pay or cause 
to be paid to United a total of $650,000 of which sum a total of $500,000 will be paid by KCSC 
or W&R in five annual installments each in the amount of $100,000 commencing within thirty 
(30) days of the effective date of the Stipulation of Settlement. Thus, if the settlement is approved 
and the action instituted by the Horenstein plaintiffs in the Supreme Court of the State of New 
York, New York County, is finally dismissed (which result is anticipated because of the settle- 
ment), Unired will receive the sum of $250,000 wichin thirty (30) days of the effective date of 
the settlement and additional installments of $100,000 within thirty (30) days of the next four 
(4) anniversaries of the effective date of the settlement. 
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at the amount of each installment, to the 
in the computation of the net income of 


The Settlement Stipulation further provides th 
extent paid by KCSC, may be treated as a deduction 
KCSC for purposes of the formula under which the management fee of United is reduced by a 
Portion of the net income of KCSC as provided in the investment advisory and management 
agreement now or hereafter in effect berween United and W&R. In the evenc t 
Settlement is approved and becomes effective, 
will discharge all of the defendants of and fro 
of the matters or transact 


he Stipulation of 
United will execute and deliver a release which 


m any further liabiliry with reference to any or all 
ions described or referred to in the various pleadings by the plaintiffs. 


ALLOWANCES OF EXPENSES AND ATTORNEYS" FEES 


If the Court approves the settlement and orders the entry of judgment dismissing these actions 
in accordance therewith, petitions will be filed by the above-named attorneys for the plaintiffs in 
both actions for allowances of fees and expenses which will not exceed the amount of Two 
Hundred Twenty-five Thousand Dollars ($225,000); and a date will be fixed by the Court, on 
notice to all who appear at the hearing herein noticed, for considering such petitions. Payment 


of all such allowances will be made by United our of the benefits and proceeds to be obtained 
by it as a result of the settlement. 


EXAMINATION OF PLEADINGS AND PAPERS IN THE ACTION 


The foregoing references tu the Stipulation of Settlement, the pleadings and other documents 
in this action are only summaries thereof. The complete texts are on file with the Clerk of the 
United States District Court for the Southern District of New York at che United States Court- 
house, Foley Square, New York, N. Y. and available for inspection there by any shareholder of 
United in person or by attorney during regular business hours. Copies of the schedules and docu- 
ments elicited and produced in the course of discovery proceedings will be available for inspection 


at the offices of the counsel for the Parties hereinabove described by any shareholder of United or 
their attorney during regular business hours. 


Dated: Kansas City, Missouri 
December 31, 1969 


UNITED FUNDS, INC. 


By Rodney O. McWhinney 
Secretary 


Exhibit 0 


Memorandum cpinion of Lasker, D.J. 


dated May 26, 1970, approving the 


settlement in Horenstein-Ruskay 
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_- “UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NIW YORK 


FRED HORENSTZIN and JOSEPHA SCIUTO, : 
Plaintiffs, 
{ -against- 
4 

WADDELL & REED, INC. , JOE JACK MERRIMAN, : 
CHAUNCEY 1. WADDELL, ‘CORNELIUS ROACHS 
UNITED FUNDS, INC., and KANSAS CLey : 
SECURITIES CORPORATION; 


Defendants. 


SOPHIE RUSKAY, A 3 a 
Plaintiff, 


-against- 


JOsn JACK MERRIMAN, CHAUNCEY L. WADDELL, 

CORVELIUS ROACH, CAMERON K. REEDS 

a“ . ROBERT W. WAGNER; WADDELL & REED, INC., 
KANSAS CITY SECURITIES CORPORATION and 

UNITED FUNDS, INC., 


Defendants. 
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APPEARANCES : 


BASS & FRIEND 

16 West 6lst Street 

Mew York, N. Y. 19023 : 
torneys for Plaintiffs Fred Horenstein 
and Joseph Sciuto 


=. 
™ s O£ Counsel: SOLOMON iis, EREEND 


JOSEPH A. RUSKAY 

122 East 42nd Street 
New York, N. Y. 10017 

Attorney for Plaintiff Sophie Ruskay 
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Action No. l 


67 Civ. 4175 
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Action No. 2 


69 Civ. 276 


tT MORANDUOM 


OPINION 
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‘ YALICENTI, UEIGHTON, “EID & PINE 
70 Pine street 

New York, N. %- 10005 

attorneys for Defendants Joe Jack 
Merriman, Chauncey 1, “waddell, 
Cornelius Roach, Pobert W. Wagner, 
Wada@ell « Reed, Inc. and 

Kansas City Securities Corporation 


O£ Counsel: ALBERT D. JORDAN 


RELLEY, DRYE, VEWHALL, MAGINNUS & WARREN 
350 Park Avenus 

New York, N. Y- 10022 

Attorneys for Defendant United Funds, ince 


Of Counse.: FRANCIS S. BENSEL 
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LASKER, D. Je - 5 

This is an application, © rsuant to Rule 23 of the 
Federal Rules of Civil Procedure, for approval of a pro~ 
posed settlement of wo derivative actions, heretofore con- 
solidated, brought by the shareholders of United Funds, Inc. 
("unitea")? against Waddell & Reed, Inc., United's investment 
gdctnaw: manager acid underwriter ("W & R"), certain officers 
and directors of W & R, and Kansas City Securities Corpora~ 
tion (KCSC"), 4 wholly owned subsidiary of W & R. Notice of 
a hearing on the merits of the settlement was mailed t? 
518,000 sc aeharaicen of United in accordance with the order 
of this court dated December 24, 1969. Five objections to 
the proposed settlement have been received -- two in letter 
form only. Puxsuant to the order of December 24, 1969, @ 
hearing was held on April 6, 1970, at which all present were 
given an opportunity to be heard end to object to the proposed 
sueepeuaee. Two of the objectants appeared in person. x 
comment below both on the objections received by letter 
those presented at the hearing. 

The Horenstein action alleges violations of the 
Investment Companies Act of 1940, 15 U.S.C. § B80a-1l, et Seder 
the Investment Advisors Act of 1940, 15 U.S.C. § 80b-1, et 
seq., the Securities Exchange Act of 1934, 15 .8.c. § 78, 


et seq., and of defendants’ fiduciary obligations under 


state law. The plaintiffs in the Borenstein action together 
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own about 29, 000 shares of United. An amended and a supple- 
mental ampletnt were Ctled on June 4, 1968, and June 5, 13¢9, 
respectively. 

The Noranstein plaintiffs, in September 1968, filed 
A ferivative action on behalf of United in New York Supreme 
non New York County, against the defendants here. The 
state proceedings have been stayed pending the determination 
of the case in this court. 


The Ruskay action charges matters substantially the 


gate as those described in the Horenstein comrlaint, but adds 


the allegation that the defendants have engaged in “churning” -- 


that is, causing an excessive turnover of United's portfolio 
for the benefit of W & R and KCSC. 

The defendants have denied all material allegations 
of the complaint and asserted a variety of affirmative 
defenses. 

The substance of plaintiffs' charces is (1) that the 
affairs of United and‘its board of directors were con- 
trolled by 7 & R and the individual defendants; (2) that W&R 
exploited its power over the execution of United's portfolio 
transactions by directing the execution of such transactions 
to its subsidiary KCSC, and other brokers or dealers who 
shared their disccunts on such transactions through so-called 
"give ups" and reciprocal arrangements; (3) that the practices 
followed have deprived United of the best evecution of its 


portfolio transactions; (4) that such practices have reduced 


Ws R's costs and unjustly increased its menagement fees; A 211 
and (5) that the formulee in effect at various times since 

September 1, 1965 for the reduction of the manacement fee 

pavable by United to W& R by an amount equal to a portion 

(currently 59%) of KCSC's net income is illegal to the 

extent that it permits W & R to benefit from the commissions 

or discounts paid by United for the execution of its portfolio 
transactions, and that the approval of such an arrangement 

by United's shareholders was procured by false or fraudulent 

proxy statements. 


As affirmative defenses, the Cefendants allege the 


approval by United's shareholcers of the practices complained 
of, and that the contentions advanced by the plaintiffs in 
these actions are substantially identical to claims mace in 
an earlier series of stockholder actions on behalf of United 
which were dismissed on their merits as part of a settlement ie 
approved, after hearing on notice to United's shareholders, 


by order of the Supreme Court of the State of New York, New 


D 
York County, March 29, 1965." 
During the peried covered by this suit, W & R has 
daskeanas management and investment advisory service to United 
under the terms of an imditnen’s advisory agreement with 
United which has been approved annually by United's share- 
holders. Since September 1965, KCSC, a securities broker 
which is wholly ovmed by W& R, has handled the execution of 


United's portfolio transactions. KCSC executes securities 


transactions for other customers as well. Ccmmencing in 
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danvenhine of 1965, the agreement between United and W & R 
authorized W & R to direct the execution of United's trans- 
actions and to direct "give ups" on such transactions to 
KCSC and to provide for a reduction of the management fae 
paid by United to ¥ & R by a gum set in the current contract 
at 50% of the net income of KCSC (after vrovision for taxes) 
from all sources. 

Substantial pre-trial discovery has been made ky the 
plaintiffs, including the taxing of Cepositions of 4efendants 
Waddell, Merriman and Roach: Jay 38. Dillingham and %. Hardy 
Hendren, unaffiliate< directors of United; Don Williams, a 


Vice President of United and Senior Vice President of WER 


in charge of its investment management divisio 
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r 
Baker, a Vice President of United and a Vice Prasident 
Wo & R and manager of its trading departrent; ‘Nurray Sweet, 
an Assistant Vice President of 7 & BR: an 


President of Kcsc 


a 


ince Octoher 1968. in addition, as is 
a normal in these cases, plaintiffs" counsel and wall qualified 
accountants, David Berdon & Co., have inspected an3 reviewed 
in detail relevant cocuments, including dealer commission \ 
business reports, United's proxies, prospectuses, reports 1 
to stockhoiders, board of directors' minutes, and reports to 
the SEC; % & R's SEC reports and reports to stockholders; 
KCSC's income statements, and other material, 7 s 
Terms of Settlement 
The proposed settlement provides for the payment by 


defendants to United of a total of $650,000 in two parts. 


-4- 


$150,000 will be paid to United within thirty days of the 


effective date of settlement without possibility of any s): oe 
reduction or offsets whatscever. The remaining $500,000 
will be paid in the following manner: 
ig Kage or W & Rwill pay to United the additional 
sum of $500,000 by a payment of $100,000 within thirty 
days of the effective date of the settlement and payment 
of a like sum of $100,000 within thirty days of the next 
succeeding four anniversaries of the said effective 
date. 

Since the settlement agreement provides thai: the 


amount of each installment, to the extent paid by KCSC, 


may be treated as a Ceduction in the computatio: of the y 

net income of KCSC for purposes of the formula under 

which the management fee of United is reduced by a portion a 

of the net income (after taxes) of KCSC (as provided in 

the investment advisory and management agreemen‘:), the 

ultimate benefit to United of the proposed $509,000 payment 

may be reduced -- at present tax rates -- bv approximately 
3. that is, £0 a minimum of $385,000, 


$23,000 a year, 


which, added to the $150,900 certain, would constitute a 


net recovery of not less than $535,000. 


cme ae 


The propriety of the proposed settlement should be 
measured by the likelihood or unlikelihood of plaintiffs’ A 
success in the suit and by the quality of the objections 
made to the seutlement. Analysis of the material before me 
indicatds that the likelihood of plaintiffs' success is not 
great, and that the objections are too weak and insubstantial 
to preclude approval of the settlement. I treat first the 
likelihood of plaintiffs' prevailing on the charges they 
have brought. 

1) Alleged domination of United by W & R and its 
directors. The substantial discovery on this point estab- 
lishes chat of the 13 directors on United's board only four 
were affiliated with # & R. The other nine were active in 
businesses unrelated to W & R, and their actions as United 
directors were clearly taken independently of the effect 
on W & R, and in the best interest of United. Nor has 
evidence heen produced that the 17 & R affiliated directors 
used undve influence or violated their fiduciary Cuties as 
directors of United. Under the circumstances, it appears 


that plaintiffs would fail to prove the allegation of 


dominance of United by W & R and its directors. 


2) Best execution prices. Although the plaintiffs 
charge that W & R deliberately put transactlons through KCSC 
on the Pacific Coast Exchange (for KCSC's benefit), even though 


they could have been arranged on other markets at prices more 
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favorable to United, the evidence fails to meet the allega- 
tion. The depositions of Waddell, Merriman and Baker support 
the proposition that W & R conscientisusly discharged its 
obligation to find the best prices for United's transactions. 
While it is true that the especially ites ten of 500,000 
shares of Monsanto was sold at 2 1/4 points below market, 
discovery established that there were sound business reasons 
for making such a sacrifice in order to ease United out of 
its heavy position in a stock which for good reason was 


believed to be seriously on a downward path. 


3) Third and fourth market transactions. Although 


plaintiffs cherge that W & R for its own reasons avoided 
utilization of the third and fourth markets, causing United 
to incur excess brokerage commissions, the evidence estab- 
lishes, to the contrary, that the third market was used where 
appropriate and -hat the use of the fourth market was inm- 


practical in execution of United's transactions. 


4) "Give ups" and reciprocal brokerage. Although the 
use of "give ups" (a practice now terminated by Stock Exchange 
rules but never yet declared illegal or gisapproved by the 
Stock Exchange during the period in which such "give ups" 
occurred) and reciprocals constituted normal practice within 
the mutual fund industry over a period of time, plaintiffs 
nevertheless allege that they were itetooes in the instant 
case. ve outset it is sista ahaa to note that no court 


decision (nor S.E.C. euang) has ever outlawed such practices. ~ 
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As stated in Lessac v. Television-Electronics Fund, Inc., 
CCH Fed. Sec. Le Rptr., 1 92,305 (S.D.N.Y. 1968), 

" ..- with respect to the cause of action 

based upon allccat’.ons and ‘give ups', it 

should be noted tha despite attacks by 

newspapers and hefore Congressional Con- 

mit tees and the SEC there has not as yet 

been any court ruling on the subtect and 

that this area of law is still unsettled. 

Tor these reasons, it seems best also that 

the plaintifis in the second case settle 

this cause of action." 

The practice of "give ups” arose hecause, for example, 
until recently brokerage commissions on the New York Stock 
Exchange were the same for ten 100-share orders as for one 
1050-share order, although it is obvious ¢hat the cost to the 
broker of transacting the single large order would be notably 
less than in the execution of 10 smaller orders. ‘fn order 
“Oo secure such profitable business on large orders, the broker 
is often willing to part of his commission to 
another broker as directed by the institutional broker. The 
complainants here charge that W & R directed "give ups 


brokers in return for investment information, or to bro 


who sold United shares, or that W & R Airected 


KCSC in the form of cash “give ups" for which no service was 
ever rendered. 

Reciprocals evolve when a broker (here W & R) places 
its client's (United's) business with another broker on the 
condition that such other broker 


broker (as charged here, to KCSC). 
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Although these practices have been criticized, they 


£17 


have, as stated above, never been held illegal, and further- A 


more, under the Stock Exchange rules, a broker is forbidden 

to rebate to its customer any portion of its commissions. 
Consequently, in re circumstances the fund is prevented 
from reducing its brokerage costs. In view of the apparent 
permissibility of such practices (prior to the time they 

were discontinued by Stock Exchange ruling), it is highly 
doubtful whether this portion of plaintiffs" complaints could’ 
be ‘siistadewa: But there are other reasons why plaintiffs 
would be unlikely to prevail here as to the "give ups" and 
reciprocals: 

@) By the terms of the Ww 5 R-United agreement, 

a portion of the commissions (503) generated by the United 
portfolio brokerage transactions ia credited tcwards the 
Payment of United's fee to W & R. 

b) The settlement here is in an amount substan- 
tially in excess of the valve of the "give vos" that have not 
been credited to United's fee obligations. 

¢) Discovery in this case has demonstrated that in 
all instances save one (cash "give ups") commissions earned 
by brokers from the direction of “give ups” or reciprocal 
business required the receiving brokers to perform services. 

For these reasons it is Clearly unlikely that the plain- 
tiffs would succeed on this branch of their suits. An additional 
reason for approval of the proposed settlement insofar as 


"give ups" are concerned is that the settlement will assure 


== 
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United's recovery of the remaining portion of net nrofits, A 94 3 


after provision for income taxes, attributable to cash "give 
ups" received by KCSC from its incepcion in 1965 to December 5 
1963, the date when "give ups" were akolished by the Stock 


Exchange. 


5) Allecaed violation by W & R of the stipulation of 
settlement of the prior stockholder suits. t is claimed that 
deZencants' practices violate a judament and order entered in 
the New York Supreme Court, New York County, March 29, 1965, 
in settlement of several prior derivative actions which at-~ 
tacked as excessive W §& R's management fees. stipulation 
of settlement there provided that WER should neither seek 
nor. accept any increase in the "rate of compensation” over and 
above the rates provided in a proposed investment mana 
agreement. Plaintiffs claim that the receipt by 
profits retained by kKcsc arising from United transactions 
constituted an increase in W & R's rate of compensaticn. 
are substantial ohstacles <o the Plaintiffs' succeeding in 
proving this cause of action: 

a) The discovery clearly indicates that KCSC was 
organized for the primary purpose of recapturing for United 
shareholders a portion of the brokerage commissions attributable 
to United's transactions. 

b) United's sharcholéers ratified the terms of 
settlement of the earlier litigation. Thereafter, having 


been kept fully informed of the organization of KCSC and of 
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the terms of the proposed W & R-United agreement, United's 
shareholders approved the first W & R-United agreement and A 219 
annually reapproved and ratified renewals thereof. Such 


approval and reapprovals were supported by an overwhelming 


majority os the shareholders, who voted in person or by 
v 


proxy. Furthermore, no evidence or argument has been offered 
_in the material before me to establish that there is any 
support for the allegation that such stockholder approval 

was procured by false proxy statements; indeed, there seems 
to be no basis for that charge. 

c) There are, at the least, serious auestions as 
to whether W & R's receipt of a portion of KCSC's commissions 
constituted an increase in W & R's "rate of compensation" 
within the meaning of the settlement stipulation in the 
earlier litigation. 

6) The "churning" charge. In spite of the voluminous 
documents inspected and studied both by counsel and accountants, 
and the depositions taken, no evidence has been forthcoming 

© support the charge of churning. Aithough proof of such 

a charge is at best difficult, in view of.the numerous 
justifiable reasons for which sales and purchases are made, 
nevertheless here the proof is utterly deficient. The dif- 
ficulty of proving churning in any event is probably the 
zeascn why, as stated in the Horenstein plaintiffs' memorandum, 


“{cjounsei have been unable to find a single case supporting 
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the proposition that the turnover rate of transactions in 
portfolio securities cof a mutual fund constitutes an 
actionable wrong and gives rise to a cause of action.” 
Certainly in theory the deliberate encagement by an invest- 
ment advisor in "churning," which, almost by definition, 
would be inimical to the interests of the managed fund, may 
be actionable. But here the evidence is lacking to support 


she charge. 


x * x 


Having discussed the possibilities of plaintiff 


success in the instant case, I turn to the five ob 
presented by letter or in person at the hearing. 

1) The objection of William W. George (presented by 
letter only) is restricted to request..g the court ¢t eon= 
sider the consequences of permitting a mutval fund manager 
to enter a plea of laches for any offense and not be con- 
cerned about the details of the case before you." In view 
of the fact that the defense of laches has not been presented 
by any of the parties as a basis for the approval of settle- 
ment and that the "details of the case" — been considered 
in depth, the objection is dismissed as unmeritorious. 

2) The letter objection of E. W. Kelley, Custodian 
for Karen Kay Kelley (owner of 983.198 shares), includes no 
attack on the merit of the settlement, but merely requests 
that the writer be advised of the time and place of the 


hearing on proposed attorneys’ fees. He will be so advised. 


ee 


3) fhe-Lettaer objection of T. RH. Willcox, Ir., an 
attorney, on behalf of his minor children's fund in the name A 


of their mother as Custodian, states: I know nothing of the 


merits of the cause, hut vould hazard a guess that *he claims 


are largely without merit." Ne clearly does not olject to 
‘ 
. 


the temas of the settle: &, but does request an oppertunity 
to challenge the pose fees and wiil he sranted 
that right. 

4) The OD5 ic £ Heizer % Trustee for 
Frances Wright, was mace by letter ana in persen at the hearing. 
ix. “Iright sets forth several molaints: 

of settlement 
indicate the amount sougnt the complaints 


ermine whether 


not (and 

it is not uncommon that notices of settlement Go not) set forth 
the amount soucht in the complaints. 
plaints here indicates that with one exception the damages sought 
were unspecified and unliquidated -- apparently being unknown to 

one exception is the Second Verified Amended 
Complaint in the Horenstein action (p. 29, 4 G), praying damages 
“in the amount of $2,064,900, plus such additional @amages after 
August 31, 1967, which United has suffered." ‘While even this 
complaint leaves unclear the-precise amount sought by plaintiffs, 


it is evident that even the minimum amount proposed of $535,000 


{much less the possible maximum of $650,000) would constitute a 


oo 
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respectable settlement in relation to the $2,064,000 figure 
named (considering plaintiffs' difficulties in this case); 
and even were the ultimate damage to be shown, for example, 
double the $2,964,009 specified, I find that the proposed 
settlertent would be fair and reasonable. 

b) That W & R and KCSC are not prohibited by the 
settlement from further dealings with United. 

Here it suffices to say that the W & R-United 
agreement runs for only a year at a time and must be and 
has been regularly ratified and approved by the shareholders 
of United, who are free to discontinue it at the end of any 
annual period. It seems evident that by their constant 
approval and reapproval of the agreement in the past, the 
United shareholders have found it beneficial to them; but 
in any event, since they are free to discontinue it in rel- 
atively short order, ve f eed to include ia 
sattlement agreement the prohibition 
objectant, nor indeed has anyone except Jectant sug- 
gested that the W & R-United agreement should hb: discontinued. 

c) That "the matters set forth in the Notice of 
Settlement Hearing suggest criminal liability as well as 
civil liability" and that “there should be notice to, and 
investigation by, the Securities Exchange Commission." 

The short answer to these contentions is that matters 


of criminal liability are the responsibility of the Executive 


branch of the government and that the S.E.C. has been fully 


informed of the terms of the proposed settlement (having had 


Lath ete cdheanliambithiadeelennes ad nidcadan tthe oaentaaedl 
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before it, on the orders of this court, all the material 
submitted to the court) and has presented no objection to 
the settlement. 
d) That the notice of settlement hearing is 

insufficient because sent by "junk mail." 

In answer to this contention, it is sufficient to 
state that the notice of hearing was mailed in accordance 
with the approval and order of this court. 


5) The final and most serious objecti -n is raised 


by Joan B. Sanger, holder of 4,255.341 shares of United 


Accumulative Fund. . The burden of the Sanger objection 


(which was brovght to the attention of the office of the 
General Counsel of the Securities and Exchange Commission by 
a letter from the objectant's attorney under date of April 
16, 1970) is that the notice of settlement hearing was 
deficient in that under the title "Summary of Settlement 
Terms" the possible reduction of the sattiement sum (from 
$650,000 to $535,000) is indicated by formula only, and not 
in specific figures. Thovgh there can be no argument that 
a statement in the notice of the minimum amount recoverable 
in dollar figures would have been preferable to the fornula 
description, nevertheless this dees not render the notice 
fatally inadequate hecause (4) the notice as phrased is 
clear warning that the amount recoverable misht be reduced 
in accordance with the formula; (411i) the formula wes under- 


standeble to stockholders who had in the past (a) litigated 
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the W & R-xcSC-uUnited arrangement and (6) from 1965 through 
1969 overwhelmingly epproved the terms of the W & R-KCSC- 
United agreement which had becn set forth in voluminous 
detail in each’ year's proxy material. The court is satis- 
fied that, in the context of the : .story of this and the 


\ 


prior litigation, and particularly in view of the annual 
review of the VW & R-United agreement in precise terms, the 
notice of settlement hearing adequately advised the share- 
holders of United of the method of Cetermining the e+ 
of the possible reduction and of the possibility that the 
ultimate amount received by United could well he reduced 
balow £650,099. Perhaps the best evidence of the acequacy 
£ the notice is the fact that Joan Sanger herself, on 

receipt of the notice, 
reduction which she clearly noted as set forth in the terms 
of seattlenent. 

On the basis of the analysis above, the court is 
satisfied that, because of the limited shancns of plain- 


tiffs' success in this litigation and the lack of merit of 


the objections, the proposed settlement is fair and equitable 


and shoulé be approved. Beyond these arguments, it is to 
be noted that on a motion to review a proposed settlement 
agreement "the role of the Court is limited to the extent 
that its business judgment is not to be substituted for that 


of the parties who worked out the settlement, and ...the only 
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question before us is whethor tho sottlemont, taken as a 
whole, is 50 unfair on its face as to precludo judicial A 
approval.” Glickon v. Bradford, 35 T.R.D. 144, 151 (S.D.N.Y. 
1964, opinion of Chief Judga Ryan).. As recontly stated | 
by aad Wyatt in Josophson v. Campbell, CCH Ted. Sec.L. Rep. 
q 92,347 at p. 97,658 (S.D.N.¥., Jan. 24, 1969): 

"Thore is a strong initial presumption that 

the compromiso is fair and reasonable. 

This rosts on a numbor of factors. Counsel 

for plaintiffs is abla and axperienced, par- 

ticularly in the spocific arca with which 

these actions are concerned. tis judgment 

is ontitled to great woight ...” 

Upon all tho facts and circumstances presented, 


find the proposed scttlemant agreement to be fair and 


reasonable and in tho bast interests of all concerned, 


4t is therefore approved. 


Sottle judgment and order on notice. 


Dated: May 26, 1970 Ng atun 7 
U.S 


6S .D.0 - 


© ng hnag 2a RE IE gin MEI” lee EET GS tar me Nm IS ti 


ehastotindh 


Og On? Pog LS 


sai s St bath 1A 0 
PR OAR PETIR lA AE AISA DIRE BAERS Be HE ARERR ES 8 


Ui WAV EL bkel WD LoL be WA ELIE WWE 


P usiiteansdiaaisash etter centennial te eee st a neat? 
= ae 


gL ee 
° ey i 


FOOTNOTES f 


United is a managed open-end investment company 
usually referred to cs a mutual fund. 


Defendants also put fortn the affirmative defenses 
of leches and statute of limitations. These defenses 
have not been presented or discussed in the pzepers 
stbmitted in support of the proposed settlement. 


The ficure of $23,085 is set forth in the letter of 
March 26, 1970 from Philip A. Loomis, Jr., General 
Counsel of the Securities and Exchance Commission, 
to Judge Palmieri of this court relating to the 

propesed settlement. The letter specified three 
neusinie alternative computations. I am satisfied 
from my study of the case that the computation which 
results in the figure of $23,085 is the correct 
alternative. 


Fifty percent (50%) of the"give ups” has previously 
been credited to United from profits realized by KCSC. 
The remaining 50% ot gy Santon re) amount +o approxi = 
mately $283,790.27 (see Mam fs in 
Action No. 1 in Support of the Proposed dottlencrt, 

p. 14). This computation has not been contested. 


United is constituted of several different separate 
funds, each with different investor objectives, of 
which United Accumulative Fund is one. 


€ should be noted that it is not cartain that a 
reduction will in fact occur. The actuality of a 
reduction will depend on the existence of all three 
of the following contingencies: 

(1) That the W & R-United agreement is still 
ri effect at the time of the particular payeaes 
rom which a reduction micht be made; 
(2) That payment is mada by KCSC rather than 
by W& R; 
(3) That payment is treated as a deduction in 
the computation of KCSC's taxchla income. 


It is to be further roted that, in accordance with 
the instructions of the court, copies of all papers 
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before.me on this motion were forwarded to the 
Securities and Exchange Commission. In its letter 
of March 26, 1979 to Judge Palmieri (see Footnote 
3 above) the Commission did not raise objections 
to the proposed settlement, though it did observe 
that the effect of the settlement might be to 
reduce the maximum payment of $650,000 by $23,085 
a year, as indicated in Fceotnote 3. By letter of 
April 21, 1970, after examination of the papers 
on this motion, the General Counsel of the S.E.C. 
wrote as follows: 


"Near Judge Lasker: 

"This refers to the letter of your clerk, 
A. Howard Matz, of April 15, requesting 
our views about the adequacy of the notice 
of the settlement in the above entitled 
actions. After reviewing the material we 
have no further comments on the notice of 
settlement." 


Exhibit P 
Judgment and order dated June 25, 1970, 
approving the settlement and dismissing 


the actions in Horenstein-Ruskay 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV YORK 
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FRED HORENSTEIN and JOSEPH SCIUTO, 


67 Civ. 4175 
Plaintiffs, 
ACTION NO. 1 
-~against- 
WADDELL & REED, INC., JOE JACK 
MERRIMAN, CHAUNCEY L. WADDELL, 
CORNELIUS ROACH, UNITED FUNDS, 
INC. and KANSAS CITY SECURITIES 
CORPORATION, 


Defendants. 
JUDGMENT AND ORDER 

SOPHIE RUSKAY, 

Plaintiff, 

-against- : 69 Civ. 276 

‘JOE JACK MERRIMAN, CHAUNCEY L. : ACTION NO. 2 
WADDELL, CORNELIUS ROACH, 
CAMERON K. REED, ROSERT W. 
WAGNER, WADDELL & REED, INC., 
KANSAS CITY SECURITIES CORPORATION 
and UNITED FUNDS, INC., 


Defendants. 


The parties, by their respective counsel, having 
entered into a stipulation of settlement and compromise, 
dated December 24, 1969, providing for dismissal on the 
merits of the above entitled consolidated stockholder 
derivative actions with prejudice to the 
providing for certain payments to be made by the datenannve 
to United Funds, Ine., the corporation on behalf of which such 
actions were instetated, and providing further for the execu- 


tion and delivery to the defendants of a general release by 


United Funds, Inc. in the form annexed to such stipulation; 


And an application having been duly made to this 
Court for an order approving such stipulation as fair, 
peaweranie and adequate; and the Court, by order dated 
December 24, 1969, having directed that a hearing into 
the fet onewe, reasonableness and adequacy of such stipula- 
tion of settlement and compromise be held on April 6, 1970, 
and that notice of the proposed settlement and hearing in the 
form approved by said order be given to the stocbhelasowed 
United Funds, Inc. of record at the close of business on 
December 31, 1969, by mail on or before February 20, 1970; 

And a hearing having been had pursuant to the 
aforesaid order and notice before the undersigned at the 
United States Courthouse in the Southern District of New 
York at 11700 A.M. on April 6, 1970, at which an opportunity 
to be heard was given to all shareholders of United Funds, Inc. 
desiring to be heard; and the parties having apewaeall thereat 
by their respective counsel; and William W. George, E. W. | 
Kelley, as Custodian for Karen Kay Kelley, T. H. Wilcox, IP as 
F. ee Wright, ae Trustee for Frances Wright, and Joan 
B. Sanger, by her attorneys, Markewich, Rosenhaus, Markewich 
& Friedman, Esqs., stockholders of Inited Funds, Inc. having 
been heard by letter and/or in person in opposition to the 
proposed settlement; 


NOW, upon the aforesaid stipulation of settlement 


and compromise and the affidavit of Rodney O. McWhinney, 


sworn to March 6, 1970, showing compliance with the notice 
requirements of the aforesaid order of the Court, copies 


of which are annexed hereto; and upon all pleadings and 


proceedings heretofore had in the above entitled actions; 
and upon the proofs submitted at the aforesaid hearing A 230 
in support of said application including the stabenees of i 
Albert D. Jordan, Esq., dated March 30, 1970, the affidavit 
of Solomon H. Friend, Esq., sworn to April 1, 1970, the 
affidavit of Joseph A. Ruskay, Esq., sworn to April l, 197¢, 
together with the exhibits and depositions referred to 
therein;. and due consideration having been had thereon, ae 
and upon filing the memorandum decision of the Court, dated 
May 26, 1970 finding the aforesaid stipulation of settle- 
ment and compromise to be fair, reasonable and adequate; 
at t6 
ORDERED AND ADJUDGED that 
1. The said application is granted in all respects; 
2. The stipulation of settlement and compromise, 
dated beeakher 24, 1969, is fair, reasonable and adequate; 
3. The said stipulation shall be consummated 
by the parties thereto in accordance with its terms; 

. 4, The abate entitled shareholder actions and 
complaintstherein be and they hereby are dismissed on the 
merits and with prejudice against the respective PlaintifyYs:, 
United. Funds, Inc., its successors and assigns and its stock= 
holders; and this judgment is in full and final discharge of 
any and all claim or claims, or cause or causes of action, 
or part or parts thereof which are or might have been asserted 


with respect to the matters and transactions alleged in said 


4 
complaints against the defendants Waddell & Reed, Inc., 


Joe Jack Merriman, Chauncey L. Waddell, Cornelius Roach, 


Kansas City Securities Corpcration, Cameron K. Reed, 
Robert W. Wagner and United Funds, Inc.; and 

.5. Jurisdiction in these actions is reserved 
pending an application for attorneys' fees and expenses 


as provided for in paragraph 7 of the said stipulation of 


settlement. 
en 
Done and New York, New York 
in the Southern District of New 
York this 25° day Of Yan « 1970. 


darted States Hintpict aides 


Ge lopiind io Gfx heh, 
Qh Kecerpel 


ee ae 


Clefe 


The undersigned hereby consent to the making 


and entry of the foregoing Order and waive notice of 


settlement thereof. 


Dated: .New York, N. Y. 
June » 1970 


BASS & FRIEND, ESQS. 


Vis. <A 


Member of the Firm 


Attorneys for Plaintiffs hig 
Action No. l 


‘Joseph A. Ruskay 


Attorney for Plaintiff in 
Action No. 2 


7PINE 


See 


‘“Meriber of te ete 


Attorneys for Defendants 
Waddell & Reed, Inc., Kansas 
City Securities Corporation, 
Chauncey L. Waddell, Joe Jack 
Merriman, Cornelius Roach 
and Robert W. Wagner 


KELLEY DRYE WARREN CLARK CARR & ELLIS 


By 


poneiss 


Member of the Firm 
Attorneys for Defendant 
United Funds, Inc. 


EXHIBITS ANNEXED TO ORIGINAL A 


1. Affidavit of Mailing of Rodney 0. Mc'hinney 


. Notice of Settlement Hearing 


2 
3. Stipulation of Settlement 
4 


. Proposed Release 


Exhibit Q 


Release acknowledged by United 


Funds on October 6, 1970, in 


Horenstein-Ruskay 


UNITED STATES DISTRICT ¢: 
SOUTHERN DISTRICT OF NEW YOR! A 2354 


, * OFFICE COPY 
HORENSTEIN and JOSEPH rt DOCKETED & DIARYED 


¢ 4 fe 
-against- 


WADDELL AND REED, INC., JOE JACK 
MERRIMAN, CHAUNCEY L. WADDELL, 
CORNELIUS ROACH, UNITED FUNDS, 
INC., and KANSAS CITY SECURITIES 
CORPORATION, 


Defendants. 


Plaintiff, 
-against- 
JOE JACK MERRIMAN, CHAUNCEY L. 


CORNELIUS RCACH, CAMERON K. 
W. WAGNER, WADDELL 


3 
OLTY SECURITIES COR 
i 


DTAImMa 
FUNDS, 


Ns s 


its principa 
Kansas’ City, Missouri, Tf surfticient consiceraticn, 
receipt and adequacy of which is he j acknowledged, coes hereby 
release and forever discharge \Waddel Reed, Ine., a 
corporation having its principal office and place of business 
at 20 West 9th Street, Kansas City, Missouri, and Kansas City 
securities Corporation, a Missouri, corporation having its 

ipal office and place of business 20 West 9th Street, 

S City, Missouri, thei» ective directors, officers, 


agents and employees an a aes viduai defendants in the above 


entitled actions including Chauncey L. Waddell, Cornelius A 935 


Roach, Joe Jack Merriman and Robert W. Wagner and their 
respective heirs, executors, administrators and assigns 

of and from any and all claims, demands or causes of action 
arising at any time from the beginning of the world to the 
date of these presents the undersigned, its successors or 
assigns, had, now has or may hereafter have against the 
aforementioned released parties, or any one or more of them, 
for or by reason of any of the matters or transactions recited 
or described in the c: laints, spolenentel complaints and/or 
other pleadings filed by the plaintiffs in the above entitled 
actions saving and reserving, however, the obligations of the 
defendants as set forth in the Stipulation of Settlement in 


these actions. 


corporate seal to be hereunto affixed 
ATTEST: 


ssistant Secretary 


(Corporate Seal) 
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On this 6th day of Octover, 1970, before me 
personally came Geraid Gilbert, to me known who, being 
duly sworn did depose and says that he resides in 
Kansas City, Missouri, that he is a Vice President of 
UNITED FUNDS, INC., the corporation described in and which 
executed the above instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument 
is such corporate seal; that it was so affixed by order of 


the Board of Directors of said corporation, and that he 


\ 


2, \K ne echealiouls 


NOwarly Public 7 
} 
=. 


Exhibit R 


Second verified amended complaint 


in Horenstein-Ruskay 


* 
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SOUTHERN DISTAICT OF NEW YORK ICE E Copy 


Diary ¥ED 


‘oe 
‘es HORENSTEIN and JOSEPH SCIUTO, a 67 Civ 4175 


DOCKET. 1 a) & 


. Plaintiffs, SECOND VERIFIED 
7 AMENDED COMPLAINT 


~against- Plaintiffs Demand 


hl Trial by Jury 
WADDELL AND REED, INC., JOE JACK 


| MERRIMAN, CHAUNCY L. WADDELL, 
| CORNELIUS ROACH, UNITED FUNDS, 
|INC., and KANSAS CITY SECURITIES 


| CORPORATION, 


Defendants. 

} 
| 

iH Plaintiffs, by their attorneys, Bass and Friend and Monroe L. 
Inker, as and for their Complaint, allege the following on infor- 


l 
‘mation and belief, except as to paragraph "2" which is alleged 


le tceatednns 
AS AND FOR A FIRST CAUSE OF ACTION 
Le Ge) Tete Court's jurisdiction is hanes upon the treearnent 
;Conpanies Act of 1940, 15 U.S.C, §8Ga-1 et. seq., the Investment 
U 
Advisers Act of 1940, 13. U.S.C. S80b-1 et. seq., the Securities 


‘amide Act of 1934, 15 U.S.C., §78 et. seq., the rules and 


7 regulations promulgated under these acts, and the principle of 
| 


i 

ipendant jurisdiction. 
| | 
(b) This action is not collusively brought to confer juris 


hetectea which this Court would not otherwise have. 


{ 

: 2. Plaintiffs are and since prior to 1955 have been shaveholdes 
\ . 

i : ‘ 

jof defendant ,United Funds, Inc. (heceinafter called "United") caning hee 


' 
4 


, | A 1238" 


of United Accumulative, United Science,, and United Income Funds, whose 


shares are issued by United. ' Plaintiffs’ together own approximately 20, 000 


shares of United Funds, having a value in excess of $300, 000: 00, . 


3. Plaintiffs bring this action on their own behalf and derivatively 
on behalf of all the shareholders of United. 


4, United is a Missouri corporation, doing business in New York, 


registered in accordance with the Investment Company Act of 1940, 15 U.S.C, 


g80-a-l et, seq. as a diversified open-end management investment company. 


5. Defendant Waddell and Reed, Inc, (hereinafter called id oot 
is a New York corporation, doing business in New York, engaged in the 
business of rendering investment advice and management services, and has 


continuously since 1949 provided United with investment advice and manage- 


ment services, pursuant to annual contracts between United and WRI. 
6. The individual defendants are directors and/or officers of United 


and@ are directors and/or officers and/or‘shareholders of WRI. 


. 


%, Defendant Merriman is a resident of Kansas City, Missouri, 


. 
~ 


and at all times hereinafier relevant has been vice president and direcior 


of United and president and director of WRI. _ Tans aie 
- 8. Defendant Roach is a resid2nt of Kansas City,-Missouri, andis © 


and at all times hereinafter relevant has been vice president and director 


of United and vice president, general counsel and director of WRI. 


9. Defendant Waddell is a resident of New York and is, and at all 


_ oon 


times hereinafter relevant has been a vice preSident and director of United 


and Chairman of the Board of Directors of WRI. 


A. 239 


10. Defendants Waddell, ‘Merriman and Roach, control in dorninate. 


and at all times material have controlled silk acon ee ted WRI's Board of 


Directors, being themselves major stockholders and directors. 


ll. Defendants Merriman, Roach and Waddell are siiseteal of, and 


dominate, influence and control United's Board of Directors. 


12. United issues four separate classes of Fund shares, including 


United Accumulative Fund (hereafter “Accumulative Fund"), United Income 


Fund (hereafter "Income Fund! 2% ‘United Science Fund (her eafter "Science 
Fund"), and ait Bond Fund cnt "Bond Fund"). Au of these four 
Funds are managed by Defendant WRI, and the shares of all four Funds are 
to kine degree interchangeable. 
13. The total assets of f United, including the portfolios of all four 
of the aforementioned Funds, total approximately $2.5 billion, tamaiaa 
approximately $1. 390 billion for Accu mulative Fund, $759 million for nese: 
Fund, $431 million for tenis Fund, and $3.16 million for Bond Fund, These 
assets are invested almost entirely in the securities of other corporations, 
Many of those seein’ are listed on the New York Stock Exchange, and aré 
frequently traded also.iz the so-called Third Market (over-the-counter © 
dealings in listed securities) and the so-called Fourth Market (dealings ee ee 
opts? ° Jeeen institutional invesiors, without the ater ven ace of brokers), 
14," Defendant Kansas City Securities Corporation (hereinafter called 
a a "KCSC") i is a whol’v- ne ned subsidiary of WRI, ences. in the business of | 
stock brokerage, andis a member of the yactiie Godse Stock Exchange, but 


me not a member of the New York Stock Exchange. Ri re ' 
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; 15, Inthe years, 1965, 1966, and 1967, United entered. into written 


agproments with WRI, pursuant %0 which WRI agreed to and did rez.ier 


investment advice and management services for United. . 


‘ ; ae Fursient to the aforesaid agreements, WRI ancictisinad and sold ~ 


securities for and on behalf of United. 


17. i had ct ig 


"2. || WRI employed 


ng and selling securities for and on behalf of United, 


the services of brokers to whom United paid commissions 
* ° ll on such purchases and sales, 


18. Pursuant to the aforesaid agreement with United, WRI agreed, 


expressly or impliedly: 
(a) That it would handle the purchase and sale of securities for 


United in such a manner as would enable United to pay the lowest possible 


' commissions to brokers executing the orders for United; 


(b) Gam it would purchase and sell securities for United in such 


markets and on such Securities Exchai ges as would enable United to obtain 


the most favorable ested when such securities were purchased or sold for 


United; 


(c) that it would utilize United's considerable assets and the cua 


“economic advantages and barg ‘cia powers resulting from the pooling of 


the asseis of all of the Huacahnider s of United, for the sole benefit of Uniied - 


sareholders and would not use its position as exclusive agent and 


. 


manager of United to aggrandize either itself or others, 


e 


except insofar as 


such aggrandizement would be in exchang? for services rendered to United. 


e* 


19, WRI, in numerous transactions beayeen September 1, 1965, and 


August 31, 1966, pursued a policy of purchasing and selling seairities ior 
o o 


United through KCSC as broker,’ to enable KCSC to earn commissions in 


connection therewith, where such transactions could have been handled for 
United on the Third or Fourth Markets at lower commission rate to United 
| or without payment of any commissions at all, 


20. WRIhas, in numerous transactions between September 1, 1965, 


- 


and August 31, 1966, pursued a policy of purchasing securities for United on 


. _ ck, “ll the Pacifie Coast Stock Exchange through KCSC as broker, to enable KCSC to 


earn commissions in connection therewith, where such transactions could have 


been handled for United on other Securities Exchanges or in other markets at 


' || prices more favorable to United. 


21, During the period September 1, 1965, through August 31, 1966, 


the Investment Advisory Agreement in force between United and WRI contained 


..- . || a formula (hereafter "old formula") which provided that the total amount of 
management fees payable by United to WRI for each month would be reduced 


by an amount equal to the excess, if any, of: (A) 40% of the total net income 
4 


» || of KCSC for the period elapsed since September 1, 1965 to the.close of the .- 


receeding month; over (B) the aggregate amount of such reductions. pres’ 1.7. 
} & 


oe 


viously made,- No adjustment was to be made in any month where the - 
aggregate amount of previous reductions exceeded 40% of the total net income. 
for the period elapsed since September 1, 1965. 


i 22. During the period September 1, 1965 through December 31, 


1965. Defendant United paid %o KCSC commissions totalling approximatel 
’ f o 


$369,586 , representing approximately €.6% of the $5, 599,794 in broxncrage 


i 


A 
commissions and poe and concessions paid py United in 1965, During 
the veer 1966, United paid or directed to KCSC approximately $1, 759, 105, my 
representing approximately 17.70% of the $10, 889,998 in brokerage ‘; 


commissions and spreads and enndenaiaes naid by United that year. 
. 


~ * a 23. By means of the aforesaid practices of cheniesing a large 


portion of United's portfolio transactions through KCSC, KCSC and, indirectly, 


WRI, profited far above and beyond any savings geatoee by United by means 


‘“1x., || of reductions in the management fee paid to WRI, inasmuch as said manage~. 


ment fees were reduced by only $770,573 (in 1966), while KCSC earned 


~-+' + || $2,128,691 in commissions from United portfolio transactions during 1965 and 


1966, United's shareholders were damaged by the difference, or $1,358,118, 


which amount properly belonged and belongs to United. 


24, United was further damaged ip virtue of the fact that KCSC 


executed on the Pacific Coast aes Ruiienee transactions which could have 


been executed at better prices on other teaviete or + Exchanges, and conse- 


quently KCSC often got lower prices on sales and higher prices on purchases 


. -25, United was further damaged by virtue of the fact that KCSC 


executed on the Pacific Coast Stock Exchange transactions which could have“ 


. 


es , aeass As acak 


been executed at lower. commissions or with no commissions at all on other 


ee. 


markets. 


26. The use of the aforesaid old formula constituted, on its face, 


e ae aa 
eerie am awemameie er Pe 


a conflict-of-interest and was void ard not subject to ratification by Direviors 


: : of United or ‘the shareholders of United, inasmuch as it constituted a fraud 
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2 . Oa 
waste the assets of United, and was in violation of the 


and an invitation to 


Investment Companies het, 15 U. Ss. C, $80a-1{b)(2) and g80a- -36, and the 


° il 
~ 


‘Investment Advisors ee, 15 uv. S. Cc. " g80b- 60), (2) and (4), and the common 


law. on ey ae : ~~ yen 
ors of dase . 


ence, Ae ee individual defendants, as officers and/or direct 
d, knew or should have known of the foregoing acts and. practices: 


‘.. ~« and/or Unite 


a ‘ a and participated in these acts and adic 
coe ¢ 28, ‘The aforesaid practices,” which were engaged in under the 
aforesaid old formula, constitute a breach and violation of the aigrerel) in- * 
ay th - |lvestment advisory and management agreement Between WHI and United and 
Uniicd b; 


also constitute a breach and violation of the fiduciary duty owed to 3 


WRI and KCSC, and are in violation of the aforesaid Investment Companies 


- Act ane Investment Advisors Act and the common law. 
29, From er 7 1966, -and until the Ronee time, a new 


a 
_.. || formula (hereafter "new formula") has been in force enneiane to the invest men 


m" ; advisory agreement between United and WRI, whereby ihe total amount 


of management fees payable by United to WRI for each month is reduced on 


an annual basis by an amount equal to the higher of (A) 100% of the net income = 


: of KCSC resulting from commissions ard discounts on portfolio transactions 


executed by KCSC for the Corporation since the beginning of the then current 


i 
> 
|| fiscal year, or (13) 50% of the net income of aia C from all sources since the 


>* ll beginning of its then current fiscal year. 
4 a 
.. 30, From September 1, 1965 until the present, ae more particularly 


Sepiember 1, 1966 until the present, .WRI and KCSC } have engaged ina 


es - || from 
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practice in ree with siockbroxers beaks hk er r "NYSE Brokers") who- 
are members of the New York Stock Exchange, most of whorn are 


principally located within New York se Pursuant to the aforesaid 


practice, WRI has agreed to divank, and has indeed dieowed, portfolio 


transactions for United to the aforesaid NYSE. Bankers, in —— cal said, 


NYSE Brokers! directing to KCSC stock brokerage. business from other 


sources for execution by KCSC on the Pacific Coast Stock Exchange. 


edits. KCSC would receive one’ dollar's worth of RuSiEess — said 
NYSE Brokers in exchange for tvo dollars! worth of United portfolio business. 
direcied by WRI io said NYSE Brokers. (The afore-described practice shall 
novation be petereed to as "inter= exchange reciprocity ") By means of this 


practice, WRI has profited indirectly from the portfolio ‘transactions of United. 


This practice constitutes a conflict-of-interest and converts property of 


United to the use and benefit of WRI and the individual Defendants, 


J 


31° A substantial portion of the shu inte een WRI and said 
“NYSE iedetoa wens made tc wee York City, and oes, dt oak aah al 
"NYSE Brokers" had and have-their principal offices and records in.New’ 
York City, said NYSE Brokers including such firms. as Bear. Sterns & 


Company, Dean Witter & Cémipany, _ano other firms yet unknown to Plaintiffs. 


32. Pursuant to its investment objectives, United has purchased and © 


cold numerous portfolio securities and in consequence saath United 


source of huge amounts of business and brokerage commissions 7” brokers 


engaged in, the business of serait and selling saeiintsee in and through 
F 


the various markets and Exchanges. 
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33. Throughout the ported from the inception of the advisory and 


management relationship bet oveen United and WRI, the hating has fixed, used 


M... .-0..:. .:]] and exploited the investment policies of United, si the brokerage commission 


. oe 
. 


payable and paid by United on the purchase and sale of portfolio securities, 


as vehicles for additional ee fees and rewards of monetary value. 


creme en , for the benefit of WRI, and the o cers, directors and stockholders of WRI,” 


rt wipe |, ORS the expense.and to the.damage.of.United, as more particularly alleged. 
4% hereinaft er, mes he Uae oe : . 


om ‘ 
. 


34.. In order to effectuate the purpose of WRI to ‘benefit itself, WRI 


wureeees tn cate “HES MES Me qantneh and influence over-United in such manner as to subordinai 


Je ‘ ‘ll the possibility of ical tseli benefiting from the huge amount of ee, ; 
business (other ten brokerage ‘business channelled through KCSC since its 

a tee inception) dispensed by it, and such benefit was avaiable to United through . 
means and methods of reducing the cost of such noncisebacioeict and instead. 

kG een WRI pas caused United to pay the largest possible brokerage commissions to 

, “is brokers, including NYSE Brokers and — purchasing and selling portfolio 

.. as ¢--+j- securities, -in order that WRI be able. to. requisition from such brokers por 

as ee of said commissions for the benefit of these and other brokers and dealers Wr 


aay ae sell United's sedi or who pe various t types of services and : chat 


WRI; and ther eby, as more particularly alleged hereinafter, WRI has been 


— able to: receive for- itself eosmunell commissions, - management fees and ser-: 


~ 


wt. ll yices and material of monetary values Naan 


- 2-2 : 
Oot ww wm pwr en eee 


: an 35, During the year 1965, for example, WRI directed that brokers 
- ie tien om me ne ie le ea a Ue ea Pe) ae £ ¢] & ale : 
‘executing aortiolio transactions for United "give-up part of tneir commsssi0 


° . 
* i . if , . ‘ Py * 


. : cous wee oe 
‘ : i - C a) 


. He. 


to other broker-dealers who, according to United's Prospectuses of 1966 and 


1967, dasatl "information or ee which Waddell and Reed, on 
considers useful". During the year 1965, the aforesaid “give-ups", paid 
to proker- -dealers. who furnished information or services to WRI; totalled 
approximately $1, 287, 953. During the year 1966, the same bi yielded ‘ ; 
"give-ups" totalling appr roximate : $1, 634,589. Said practice of so-called 
"customer-directed sons Misi engaged in by WRI since the inception’ 
of. its olla relationship with United and continues to the present.:- 

36, Such ous tomer : mented give-ups so allocated to other 
ee by WRI were available t to, and constituted the property of, 
United, and ies unlawfully and im ore — sicesed from ey in order. 
to benefit W Ri and its officers, directors and stockholders at the ac cate and 
to the damage of United and its stockholders. 

31, ‘Ts accomplish the purpose of benefiting , WRI and its officers, 
‘directors and stockholders,“Defendants, . at< all times herein mentioned, have - 


continuously engaged in the practice of directing give-ups to said proker- 
“. 


-Gealers, even though said beer ~dealers were not in any way involved in the 
actual purchases or sales of portiolio. securities resulting in such brokerage : 
commissions. The sew ards to the said broker-dealers a granted by WRI 
out of the brokerage commissions earned by originating brokers. actually: : . 
making — or purchases of portfolio securities for United. i 

38, By means of the allocation of such give- “ups, WRI has reduced 


the expense to itself of obtaining the research and information i necessary 


for it to carry out its functions as Investment Advisor and Manager of Unites 


-10- . 
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and it _ thus anal United indirectly to me for such expenses, despite _ . 
the fact that WRI agreed to the Advisory ‘Agreement to itself an all costs 
incurred in the operation of United and in WRI's fulfillment of its role - 

; ae | . || Advisor and ny exclusive of brokerage fees, Direnece® fees, taxes,:- 
custodian, _— and auditing fees, and any extraordinary expenses such as 
litigation and other ame om costs. : 


39, In addition, WRI has in some cases directed give- ups to 


yroser= dealers who sake shares of ‘United, but who did not in any manner per- 


ie a form any services for United. For eenen in 1965 WRI directed approxi- 


mately $683,175 in give-ups to such broker-dealers, and in 1966 such give-ups 


amounted to approximately $78, 408. a Y , 


40, Such give-ups, directed to broker-dealers who sell shares of. 


ae ta le United to the public, resul t solely in enlarging the size of United"s geset:* 


ane value without a corresponding increase in asset oe per share, and con- 


; sequently give no benefit to shareholders of United, On the contrary, en- 
oo largement of the size of U nited, without an snereeee in asset value per share, | 
ae * hampers United's performance by making it more difficult for United to ie 

i’ - participat in certain investment opgorteniiies: which as unsuited to huge 
mutual funds. On the other hand, enlarging the sak of United's assets 
eh i ah 


serves to increase the size of the annual Investment Manage ment Fee, which 


~ 
- “. 

e 
nnd 
——— 


s paid by United to WRI and which Fee is based upon the asset value of United, 


. 


. 
le ee eres ott 
. 


with a larger asset value resulting ina correspondingly larger Fee to WRI. 


nge reciprocity” and customer~ 


41, The practices of"inter-excha 


directed "give-ups" did and do deprive United and its shareholders of - 


“i 


“> ees 


their right to have United's sips’ business executed by brokers and 
dealers sclected waite on the basis of their efficiency in executing such 


business and at the lowest possible cost, Itis and has been possible for 
wa i 


United to arrange for lower brokerage costs but instead, under the direction 
of | hebdaay Batter has adopted ‘and followed aad practice of paying the largest 


possible brokerage commissions in exiies to-be able to direct van payment of 


’ . 


reciprocals and give-ups. 


42, The cost of executing portfolio transactions is a substantial - 


addition to the other expenses of United. It is and has been possible for- 
United to make purchases and sales of portfolio securities in the so-called» 


"Third Market" at substantially lower cost, Such market consists of 


well-capitalized non-member securities dealers who make markets in 

- v : : 
securities in which institutional investors are interested. They are frce of 
Stock Exchange restrictions,. There are more than 400 such non-member 


houses, They are sandwiched in between the Exchange markets and the 
wee , e + ° 


. . ~ 


over-the-counter markets for unlisted securities. Furthermore, in many casc: 


-the so-called "Fourth Market''-(direct dealings between institutional investors 
: =) he 


without intervening brokers) is available at considerably lower cost to United. 


. 


3... The power to allocate United's portfolio purchase and sale... -.. .« 


commissions among broxers and dealers, is a power in trust and a corporate 


opportunity for United. Under the Investment Advisors Act, Investment 


Corgmizss Act, the common law, and the Advisory Agreements between 
United and WRI,” : Defendants were and are under a continuing fiduciary 


duty to exercise such power and to execute pertete: transactions solely in 


. 
. 


* 
. 


the interest of United and its shareholders and without gain or benefit to 
themselves by effecting portfolio transactions at the lowest commission 


ef! 


costto United... . oo ; F 


44, By using such power for the award of such commissions to 


> . 


brokers and dealers in United's shares, Defendants did and do enable WRI. 
and its officers, ieacters and Shareholders, to derive substantial profits 

and benefits. and deprive United of the benefits flowing from reduced aig 
_—— costs sthexrwine ee to it as follows: = 7 


': —~a).-"Inter-exchange reciprocity" and give-ups have provided - “~:~: 


-- i rYextra stimulation for the sale of the shares of United to - 


- the public, and thus increased the amounts of the com- 
-missions payable to WRI without correlative benefit to. 


° 


United; — : a. Sa oA a 
*.. -b) .Such extra stimulation of the sales of the shares of. 
.- 777" United has resulted in the increase of the net asset 


value of United and hence in the increase of the amounts--” 
‘of the investment advisory fees paid to WRI; . +--+ 


'-,..-@) In favoring particular brokers and dealers through such ante 


. +» devices, WRI has obtained cuotations, advisory services. "~~ *. 


economic data, research and investment materials and... --~.-- 


“@: services, and statistical information which WRI was 


obligated to furnish United at WRI's cost and for which it. 


has received compensation out of management fees, 


. Me a ° a % = mee S 
45. Defendants caused or permitted the use of inter-excnanzge 
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reciprocity" and "give-ups", as hereinbefore alleged, with knowledge or 


notice of a) the facts herein set forth, b) the illegality of the practice, 


c) the intent and purpose to benefit WRI, and the officers, directors and 
Stockholders of WRI, and d) the fact that all of the foregoing was at the | 


expense of United, 


46, The transactions herein alleged were caused by WRI, the 
individual defendants and the other directors of United pursuant to a plan 


among them to benefit WRI and its officers, directors and stockholders, at 


the expense of United and its shareholders, 


i The acts of WRI and the individual Defendants, and the 


diversion to themselves of opportunities belonging to United, hereinbefore 
alleged, were and are unlawful and in violation of the Investment Advisors 


Act, the Investment Companies / ct, the Ssuriis Exchanges Act, the common 


law, and the Investment Advisory Agreements between WRI and United, 


. . 


48. The acts herein alleged have been and are a gross abuse of trust, 


enacted in bad faith, and carried out with gross negligence and disregard -~-- 


by the defendants of the fiduciary duties which are imposed upon them b 
y 


the law. fue ee . | : 


49, WRI and the directors, officers and stockholders of WRI, did,” 


all ¢4imne 3s 


2ll times herein d, and now do, dominate and control the directors 
and officers of United and the policies and the conduct of the affairs of United.~ 


‘. 50. The officers and directors of United have been at all times 


herein mentioned, and still are, subservient to the directions and wishes 
e a 


of WRI, and its directors, officers and sicckholders, without regard to the 
2 = Be 


e 


best interests of United. 
51. The payment of excessive brokerage commissions to KCSC 
and other brokers, and the diversion of portions thereof as hereinbefore 


alleged, and the other results of the aforesaid practices, have amounted to | 


and continue to amount to a waste and spoliation of United's assets, 


_— . ° fo 8 me 


4, si : 
‘ _ 52, The foregoing acts have caused substantial harm and injury | 


to United. ; ine et % 


Cha te OS Ses om 1m see @ eo +2 +e 0 we ereast. 


$3. The individual defendants have been guilty of other acts of hs 
-mismanagement, malfeasance and non-feasance in their —- as 
officers and/or directors of United and/or WRI, which acts constitute gross 
negligence, waste of corporate assets and opportunities, and fraudulent 
disregard of the duties and responsibilities owed by them to United. 
54, Such acts of mismanagement, malfeasance, and non-feasance, 


are also attributable to defendants WRI and KCSC, 


55,. In the years 1965, 1966 and 1967 the individual defendants sought_ 


and obtained from the shareholders of United, approval of the Investment 


Advisory and Management Agreements between United and WRI and in con- 


nection therewith said defendants caused or permitted proxy statements. to be 
‘issued relating to such agreements. 2 ae Sha 
56, At the time the proxy statements were issued, the individual 


defendants knew that they, WRI, and KCSC would engage in the acts and 


tom. i made 0 ome fe = 


practices set forth above. 
57, The proxy statements’ issued to the shareholders of United, 


secking approval for the agreement between WRI and United for the year 


. 
. 
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1965 was faise and frauculent in that the Defendants knowingly and wilfully 


concealed froin the shareholders of United that they and the other Defendants 
intended 10 engage in the acts. and practices set forth above, 

58. At the gu the proxy statements seeking sheraietine approval ° 
for the agreéments between WRI and United for oe years 1966 and 1967 were . 


issued, the individual Defendants knew or Should have known that they and 


the other Defendants had engaged in the acts and practices set forth above-™ ~ 


and knew or should have known that Defendants would continue to do so. 

59, The proxy statements issued to the sharcholders of United in 
My the years 1966 a 1967 in connection with obtaining shareholder approval 
of the. soronmienie babanen WRI and United for such years were flae-aed 
fraudulent in that they concealed from the nherehotizers that the Defendant 
WRI and the other Defendanis had pemeiet in the practices set forth above 
and that they intended to continue to do so. 


60, The Plaintiffs have made a demand on the Board of Directors 


of United to bring this action, a copy of which demand intins is appended, and ¢ 


“said Board of Directors has refused and hiegiantedt to. do so despite their 


: ri 
receipt of such demand ¢ on September 5, 1867, which re was just prior to .:7|7 
a regularly scheduled meeting of the said Board. Said — ‘Vas answered in 


7 December 0? . Further demands upon the Board of Directors of United to bring 
) | this ction wourd be futile because a) a majority of the directors have long- 


4 ' ‘ 
} known of, tolerated a.d approved the acts compluined of, and are personally '-- 


liable for United's ¢amazge, and b) control of such a suit so brought would 


be in the wa nds of the wrong doers, ‘preventing its proper prosecution, 


ee 


61. Demand upon the stockholders of United to bring this 
action was and is unnecessary and would be futile because: 
| a) The a herein constituted violations i, 
| of the aforementioned Acts, which cannot be ratified 
by the shareholders; 

b) The wrongs alleged herein constituted a fraud upon 
United and a waste of its weenie they cannot be 
ratified except by the unanimous action of all stock- 
holders of United; 

c) Any stockholders' resolution to bring such a suit 
would be futile since it would place control of the 
action in the hands of nee wrongdoers, preventing 
its proper prosecution; 

d) Such a demand would cast an uncons¢ionable financial 
burden on the plaintiffs in that proxies would have 
66 be solicited from the approximately 200,000 stock- 
holders of United in nearly every State. 


AS AND FOR A SECOND CAUSE OF ACTION 


° 
eee —— 
‘ ° 


62. Plaintiffs hereby reallege and incorporate hecein the 


allegations contained in paragraphs numbered = 6a * 


cae ‘ ue 


cs Tene 


- 
° 
ve 
2 
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63. On or about January $0, 1969, defendants Waddell and 
| Merriman, who between themselves and their families own or control 


a majority of the voting stock of the defendant WRI, agreed to sél 


| the stock owned or controlled by them and their families to 


Continental Investment Corporation, Boston, Massachusetts, 


| (hereinafter referced to as Continental"), at 4 selling price of 


A Rae ‘oe 
39, 1969, the Directors of both 


64. 6 or about January 
United ang WRI, including several of the individual de. ndants 
‘athe by yote approved the proposed tender offer by Continental 
for more than 30% of WRI'S outstanding shares. 
51% of 


65 . Tne sale to Continental - rx the approximately 


d or controlled by Defenda 


fer absolute control of 


| 
WRI! s voting stock owne nts Waddell ane 
1d be sufficient to trans 


pre wou 
and its wholly-owned 


‘WRI to Continental, thereby putting WRI 


ant KCSC within. the owne 


| 
of 


rship and control 


== 


| subsidiary Defend 


— 
| 66. Continental was formed in May 1968 and is Located 
principally in Boston, Massachusetts, and its primary business is 


insuring mortgage lender 


sg against loss on their residential 


| mortgage loans. 
their own personal profit and 
i 


in total disregard of their fiduciary and. 


| 67. With an eye toward 


| 
‘eae and 


ited's shareholders, the 


"Legal obligations to United and Un 


d are preparing 


pefendants Waddell and Merriman have agreed to an 


tenatals and the 


i 
| 
i. sell thei 


Defendants Ynited, KCSC, and noah ha 


x controlling stock to Cont 
ave acted and continue to act 


itate such sale and 


addell and Meriman to facil 


in concert with W 


i 
outstart 


\"° faci 


Litate Continental's tender offer for the remaining 


ling shares ot WRI. 


Continental for stock being 


68, The high price being paid by 


itendered or to be tendered to Continental by wi ('s shareholders 
result of the high price-earnings multiple being 


% 


ie i sale ee 


accorded WRL's stock by virtue of WRI's excellent growth earnirgs 


record of recent years, which excellent growth earnings recor: 


largely the result of the ever-increasing profits being exrned 
ly WRI through its wholly-owned subsidiary KCSC, which profits 
. are rightfully and lawfully the property and assets of United and 


which profits, past, present and future, are the subject matter of 


Count One of this Complaint. 
69. Therefore, a substantial portion of the price being 
offered to WRI's shareholders, including Defendants Waddell and 


Merriman rightfully and lawfully belongs to United and its share- 


holders, and Defendants Waddell and Merriman, aided by the other 


Defendants in this action, are attempting to sell their stock in 
WRI and thereby to convert to their own use and possession large 
past and future profits rightfully and lawfully belonging to 
United, 


AS AND FOR A THIRD CAUSE OF ACTION AGAINST 
ALL DEFENDANTS EXCEPT DEFENTANT MERRIMAN 


70, At all times hereinafter mentioned, plaintiffs were and 
still see shareholders of the defendant United Funds, Inc. (herein 
after called “United"), owning shares of United Accumulative, | 
United Science, and United Income Funds, whose shares are issued 
6 ‘ f 


by United. Plaintiffs together own approximately 20,000 shares of 


United Funds, t.aving a value in excess of $300,000.00. 


‘71. Plaintiffs bring this action individually and as stock- 
holders of the defendant United, on behalf of themselves and all 
other stockholders of United similarly situated, and in the right 


of and for the benefit of United, 


‘Zoe 


72. Upon information and belief, defendant United is a 


| diversified open-end Investment Company, registered as such with 

ll the Securities Exchange Commission, pursuant to the Investment 
Company Act of 1940, incorporated under the — of Delaware, doing 
business in New York, with an office located at 60 East 42nd Stree 
ao York, New York, 

«73. Defendant Waddell & Reed, Inc. (hereinafter called "WRI") 
lis a New York Corporation eee located at 40 Wall Street, 
jCounty,, City and State of New York, which has wanne since 1949 and 
now acts as principal underwriter, investment advisor and manager 

1O£f United, pursuant to underwriter, investment advisory and manage 
ment agreements entered into between WRI and United. 


74. Defendant Chauncey L. Waddell is a resident of the City o 


New York and is, and at all times relevant hereto, has been a Vice 


President and Director of United and Chairman of the Board of 
Directors of WRI. : 

75. Upon information and belief, defendant Cornelius Roach is 
\2 resident of Kansas City, Missouri, and is, at all times relevant 


\hereto, and has been Vice-President and Director of United and 


Vice President, Director, and General Counsel of WRI. 


| ~ * 76, Defendants Chauncey L. Waddell and Cornelius Roach at all 
l 


times herein relevant, are and have been major stockholders of WRI 
77. Upon information and belief, _—— asset value of 

defendant United totals approximately $2.5 billion, comprised of 

|approximately $1.39 billion for Abieeiuscieeua Fund, $759 million 


|for Income Fund, $431 million for Science Fund and $3.5 million 


for Bond Fund. These assets are invested almost entirely in tu 


CS eantetay o£ other corporations, which securities are )isted and 


vi 


~ 


ee 


fe 
} 
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78. On or about August, 1960, end Moy, 1964, three. 


derivative stockholders actions were coumenced in the Supreme 
\ : ; } 
Court of the State of New York, County of New York by share- 


| 
Jpoteers of United, for and on behalf of United and all share- 


jholders of United, including plaiatifés in this action, againsc 
it . 

defendants WRI, United, Chauncey L. Waddell, and Cornelius 

| e ° 


Roach, and all other defendants » bearing the following index 


| numbers ‘and captions: ~ e's ; , 
| : . oo y + * . 
- - Index No. 8282/64 


a ~snenn 


ee 


eT rr TT Tr) | 


Sophie Ruskay, 
| ; 
Hf Plaintift 


| 


eagainst- 


iCameron K. Reed, Chauncey L. Waddell, Edmond 
|duFone, George T. Weymouth, John H. Kroh, 
Cornelius Roach, Paulen E. Burke, Clarence 0. 
Yell, Thomas G. MacLaughlin, W. Hardy Hendren, 
Joe Jack Merriman, Edgar Shook, John 8B. 
Wornall, Jr., Car. B.: Schutz, Richard H.. 
\Waddell, William S. Serat, Continental Research 
Corporation, Waddell & Reed Inc., Wilmington 
Group, Inc., and United Funds, Inc., 

|’ Defendants. 
ww ween www ewe econ ow eww nnn ene e nnn rn wenn nnn enn 


Index No. 13536/64_ 


0S 08S BO) 6 WO 9 8B BB BBDBHDS © OWS BBSBVDMBDWWBWAIDSDID™ > ¢ 
. 4 = 


i Murray Gewandter, 


adh ile .. Plaintifé,-— 


Corn2lius Roach, Edmond duPont, Paulen E. - 
Burke, Thomas G. MacLaughlin, Clarence Q. Fell, 
John A. Kroh, George T. Weymouth, Carl B. Schutz, 


Edgar Snook, W. Hardy Hendren, John B. Wornall, 
Jv., Richard R. Waddell, Joe Jack Merriman, 


Kenneth G. Shireling, Menvel H. Davis, Charles BEST COPY AVAILABLE 


eagainst-. 
| = K. Reed, Chauncey L. Waddell, 


Fate aSh> Bailip® YSeRs» san $9e32 Eakes, We gt ; 
Richard ¥. King, 5. Neil Smith, Robert Bo. UH a te, 
Gunn, William S$. Serat, Montague H. Zink, _ ‘ae ae 
Daniel S. Bracken, George H. Lounsbery, gt Le Re eee 
Willigm A. Robertson, Tneodore H. Waddell, ~- tee ‘f 
A. W.' Hillmond, William W. Laird, Boylston Girt ee 
A. Tompkins, Anthony A. duPont, Reynolds - tng Be 

duPont, Philip G. Rust, Eugene Weymouth, a 

Heary H. Silliman, P. S$. duPont, III, Ct a 
H. G. Haskell, Edmond Rhett DuPont, "eo Ne oh Eee 2 

- Robert W. Parsons, Stanley C. Hope, "John — a oi. 
Doe", and,"Richard Doe", being fictitious, ~ = ges Cag 


; the real names being unknown to plaintiff, <*° ‘ 
a .Said fictitious names intended to designate | |. % 
the persons acting as the legal repre- Pes i 
“ sentatives-of the Estate of Catherine KH. © * ue.) 4. 
Waddell, Deceased, Rosemary L. Reed, RSS ee Bee 
: . “Westport Associates, In¢e., Waddell & PL es pe ee 


' Reed, Inc., Continental Research Corpor- || es 
ation, Wilmington Group, Inc. and nae f 
United Funds, Inc., aoe ae ae 


Satandaciee:: eee 


. ba < ; = . + ° . ? : 
+ se se sn wsmean ww sama asenranraawawaan ewww wera wowma waa wwf . ie 
° . ‘ ° é . . * cg 


Index No. 13487/64 


eo oe eu 
wa ncnaemer ronan aewoeneewarenawwwae 50 ap 60 Oe OD em aD UD a OD DD 


Irwin L. Feinberg, as nee for Helen 
- Ke Feinberg, ae. 


se 3 ae ee . . “9 
: F = aa . 


- Plaintifé, 
-against- 


Cameron K. Reed, Chauncey L. Waddell, ; 
Cornelius Roach, Edmond duPont, Paulen el 4 : 
E. Burke, Thomas G. MacLaughlin, Clarence «°° .3) i) 1% 
©. Fell, John A. Kroh, George T. Weymouth, 6 , 0. 4. 
Carl B. Schutz, Edgar Shook, W. Hardy © °° 0" -tie0v 0 Fs 
Hendren, John B. Wornall, Jr., Richard H. 

Waddell, Joe Jack Merriman, Kenneth G. a 9 a OO 
Shireling, Manvel B. Davis, Charles F. ig sega 
Benzel, F. I. duPont, IZ, Charles F. OS. eee op hy Sane 
Whittaker, Philip Young ‘ "Dudley F, Cacwe oS : ees 
Richard V. King, J. Neil Smith, Robert a, Soe 

_E. Gunn, William S. Serat, Montague H. ge! 
Zink, Daniel S. Bracken, George H. Louns- ~.)"" 

- bery, William A. Robertson, Theodore H. NR sara 

Waddell, A. W. Hillmond, William W. Laird, pene 

Boylston A. Tompkins, Anthony A. duPont, “5 

Reynolds duPont, Philip G. Rust, Eugene 

Weymouth, Henry H. Silliman, P. S. duPont, . 

III, H. G. Haskell, Edmond Rnect dupont, 

Robert W. Parsons, Stanley C. Hope, 


"John Doe" and "Richard Doe", being 

i £ietitious, the real names being unknown 

to plaintiff, said fictitious names 

intenced to designate the persons acting 

i as the legal representatives of the | 

‘Estate of Catherine H. Waddell, Deceased, 

Rosemary I.. Reed, Westport Associates, Inc., 
Wacdell & Reed, Inc., and United Funds, Ine., | 


Defendants. 


The complaints and all other pertinent papers, pleadings, « orders 
and judgments with respect to each of said actions are on file 
with the Crack of the County of New York. Said actions, for the 
sake of brevity, are hereinafter referred ta meupeativelyy as 
the Ruskay action, stan Gewandter action, wad the Feinberg action. 


79, The defendants WRI, United, Chauncey L. Waddell, and 


Cornelius Roach, in the instant action, appeared generally and for 


all purposes, in the Ruskay, Gewandter and Feinberg actions and 
jurisdiction over all defendants herein was expressly reserved by 
order of said Court, as hereinafter more particularly shown. 
80, On or about August 1, 1964, pursuant to an order of 
iis Court, defendant United published and disseminated to all 


stockholders of United, a notice advising said stockholders of. a 


proposal to settle and compromise the Ruskay, Gewandter and 


om the texus and conditions set forth in said 
notice. The said notice describes in summary forn a "Stipulation 
of. Settlement and Compromise" dated June 11, 1964, reached in each 
of said actions. A Copy of said notice is attached hereto as 


Exhibit 1, and a copy of the complete terms of the "stipulation a | 


Settlement and ste serosal is aeteenet henete as ‘Exhibit 2. 


. wi 7 a 6 678s 
81. On or: about March 29, 1965, after hearings held 


before a Referee duly appointed by the Supreme Court, New York 


;County, a Judgment and Order was signed and entered by the 
| ; 


Nprovides, inter alia, as follows: 


; "3. The Stipulation of Settlement and 
Compromise, dated June 11; 1964, is fair, . 
reasonable.and adequate. 


4. The said settlement arid compromise 
shall.be consummated by the parties: thereto 
in accordance with its terms. 


ee ©) 2 


6. Jurisdiction in these actions is 
reserved until che Stipulation of Settlement 


and Compromise shall have been in all respects 
consummated,..." : Pi 


: “ 


83. By the terms of the said Judgement and Order (Exhibit 


‘- jurisdiction over the defendants herein was reserved until 


[se Stipulation of Settlement and Compromise was in all respects 
consummated. 

| 84. The Stipulation of Settlement and Compromise (Exhibit 2), 
provides ok saecthaint part, as Scollows: 


: "4 Waddell & Reed, Inc., agrees that pro- 
vided that it is employed as investment adviser 
and principal underwriter to United and for a 
period of ten years from the effective date of 
the said proposed new investment advisory and 
management contract (Exhibit B), it will not 
seek or accept from United any increase in the 
rate of compensation over and above the rates 
provided in said Exhibic B, and Waddell & Reed, 
Ine. during such period of employment will psy 
or reimburse Uniced for all expenses of United, 
except feces payable -o Waddell & heed, Inc. for 


or 


SOT 2h SM FSP TN te RIOT et 


investment advisory and management coxtites 
and for the sale and distribution of the 
various classes of United's shares, and except 
the following fees and expenses of United, 
viz: Its directors’ fees and expenses, custo- 
dian fees, taxes, legal fees: and disburse- 
ments, auditing fees and disbursements, and 
extraordinary expenses not arising in the 
normal operations of a mutual fund." 


> ° 


wt . 
85. Exhibit B, referred to in the zbove quoted extract 
of the Stipulation of Settlement and Compromise provided in 
pertinent part as follows: 


"The compensation payable to W & R under the 
proposed new agreement for its services as 
investment advisor and manager will not be 
computed on the basis of the net assets of 
each class of shares but rather will be based 
on the combined average daily net assets of 
all classes of shares (Except United Bond Fund 
for which a separate fee will be charged) as 
follows: .5 of 1% on the first $500,000,000 
of average daily net assets of the combined 
classes; plus .45 of 1% of the combined averag 
daily net aSsets of all classes between 
$500,000,000 and $1,000,000,000; plus . 4 of 
1% of the combined average daily net assets 
between $1,000,000,000 and $1,590,000, 000; 
plus .375 of 1% of the combined average daily 
net assets between $1,500,000,000 and ee 
$2,000,000,000; plus .35 of 1% of the combined 
average daily net assets in excess of 

4 $2,000,000,000." 
bs 


86. Since March 29, 1965, and continuously to the 


nt, defendant WRI has served as investment advisor and er 


joe United, and during each year of the rendering of its services 
for United, WRI's contract with United has incorporated the 
provisions set forth in Paragraph 85 hereof, 
87. Contrary to the provisions of the Stipulation of Settlement 
and Compromise (Exhibit 2),and the Judgment and Order of said Cowt 
| (Exhibit 3) ,defendants,except defendant Merriman ,conspired, planned 
; 


i 
land schemed among themselves with others presently unknown to the 


c 19a 
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‘ ‘- fe. 
ele. to devise an artifice designed to circumvent che 


asi 


fe peovistons of che Scipulation and Secclecent of Compromise 


referred te in paragraph: 84 hezeot $Oo as to obtain a vate cf 
| conpensation for the perforsance of Wat's duties for United ia” 


: ; ae i excess of the ‘atone rate of " compensation allowable to Wal for ag ‘ 


> 


read che ensuing ten year period. ze ey te by ae ; 
y | — 88. i furtherance ef said plan, —— and conspiracy, 
i defendants wat, , Chauncey L, Waddell, Cornelius Reach, and the 
‘others named herein, and others ‘presently unknown to platncit#s: " 
, a) Chenitend:. or caused to be iin eal under the 
| laws of h sourt, 2 corporation: Imown as Kansas City Securicies 
y - | cozpor ration, asia einalter wedecned to as KCSC) , the capital stock 
3 fl of which | was, at tes inception, and scill is wholly owned by WRI. 
a “" * - B) Obtained or caused to be obtained te the name of 
d KeSC a membership and seat on ‘tie Pacific Coast Stock Exchange for Pr 
a. che purpese of engaging in the eaiaie pauurage busizess on said 
: Exchange to crade shares of United's portfolio, -— to engage in 
‘stock broker rage transactions received as reciprocal business and 
"give ups” sas othe= stock brokers ‘doing business on other : 
Reepenges: to woom Wal directed United poztéalio transactions. 
c) Disseninaced each year since 1965 various ey 
i statements to the sex existing shaz eholders of United for the 
purpose of obtaining stockboldex approval of the ‘terms of WRI's 
mes. invescment advisor and manegezant contracts with United, 
— said proxy staniiienain refarzed to KCSC,. but did noc include ||. 
or refer to che provisions of the S* sulacion of Sectlenent “and 
Compromise (exhibic 2), nor che Judigaent and Order of s@id Course 
(Exhibic 3) prdkthintng detentene Wat fzoa a or rr 


any increase in in tha rata of conpensation over and above the tates 
: . ; * oI fw | 


lowe 80 
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. folio transactions directed to such brokers by WRI in the 
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a. provided; noz did said proxy stacenents disclose to the shareholcacs 
of United chat by means of ‘the xcSC transactions of business, as . 
ae | aforesaid, WRI weuld seek, accept was receive, and did seek, 
|} accept and cunidin in che performance of its ducies as manager. ome 
es Uniced, annual fees, monies and other benesics and enolunents me 
substantial value, ~- excess - the sistent rate oe conpensation ( | 


4 allowable by the Jadgneat and Order of said Cours. 


§ s 


, inert ici ‘weceived through the pameere yer" of 


4 Resc, _ September ee 1965 to date, substantial sums of money, 
| representing the net income of. esc after income taxes, which - 


| income was attributable to i). United portfolio transactions ° 


i ee directly. by xesC on the. Pacis ie Coast Stock Exchange a ie 


the saahainid o£ war watle acting ‘te the performance ef WRI's duties |. 


| as Manager sf scat and if) reciprocal business and sive-ups | ii 


obtained by KCSC. from other brokers in eschange for United port- 


~ 
2 


d performance of WRI's duties as manager of United. 


"89. a) From Saptenbex i, 1965 to August 31, “1966, WRI 


‘ reduced its management fee owing and paid by United, by approxi-" 
mately $550,000.00, retaining for. Leself, <hanuge its wholly 
} owned subsidiary KCsC, the sum of approximately $1, 376.000.00. 


b). From September a 1966 to August 31, 1967, WRI 
reduced ics management fee owing ard paid by United by approxi- ; 
mately $1,238, 000.00, vetiitating tie icsele, through its woliy , 
owned subsidiary KCsc, the suz of approxinately $2,476, 000. 00. 

ec) From Shenmaliens iy 1967 uncil August 31, 1968, 
Wat reduced | irs management fee for the said period ia an amount 
nsec ‘precisely knowt co plaincifss, ‘but which nieenein 30% of ch 
net. iacoma of-XCSC after taxas, vataiaiang foz icselZ, ‘through xcs 
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its wholly owned subsidiary, a sum not peices known to 264 
plaintiffs, but which amount represents 100% of the net income of 
|KCSC after taxes, 
: 90. All or substantially all of the income of KCSC since 
its inception was, and is derived, directly and indirectly, as a 
result of the substantial brokerage business and opportunities 
| generated by United's substantial portfolio transactions, and as 
such, all peatkte and benefits of KCSC and WRI belong to United .: 
jand so long as any portion of such profits or benefits are retained 
a WRI, and/or its wholly owned subsidiary KCSC, the said portion 
increases the compensation payable to WRI, in eines, alk ee 
Stipulation of Settlement and Compromise (Exhibit 2) and the 
Sateen and Order of said Court (Exhibit 3). 


91. Demand on the present directors of United to bring the 


cause of action herein would be futile because they are dominated 


| | 
jand controlled by WRI and its controlling stockholders, they have 


participated and acquiesced in the matters complained of herein, 
en they have long known of said acts and transactions, but 
nevertheless in bad faith have failed to institute suit to 


recover therefor. 


WHEREFORE, plaintiffs pray for judgment and order; 
ie Requiring each of the defendants jointly and severally to 
account to and pay United for the damages which United has suffered 
and for the profits that the defendants have realized, as a 
result of the viclations of statutes and common law and the breach 


of contract as hereinabove set forth. 


ree ne ananneias A A 
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B,. Rescinding the Investment Advisory Agreements, dated May 

as and 1567 between United and WRL and requiring WRI to return 
fe United any and all monies received by, it from United during 
the period of the wrongful acts and comduct hereinabove alleged. 

Cc. Permanently restraining and enjoining ~~ and each 
of them, their servants, employees, agents and assigns from 
‘continuing to commit such acts as those hereinabove alleged. 

D. Permanently er enjoining the defendants, and 
each of them, from performing or taking any action under or with 
respect to the Investment Advisory bovecnent. dated May 1967, 

‘| between United and ARI: 

E. PermanentLy preatntun and enjoining the Defendants _ 

from selling any/ and all of their stock of WRI to Continental, or 


from facilitating or assisting Continental's proposed tender 


Hor, in the alternative. 
F. Impressing a trust for the benefit of United upon © 
any and all proceeds received or to be received by the Defendant 


shareholders of WRI as a result of their tender of WRI stock to 


= for shares of WRI, ot from taking steps to consummate same; 


Continental, and upon any and ail profits otherwise realized by 
any Defendant herein (€xcluding United) from the aforementioned 


G. A judgment requiring the defendants Waddell & Reed,Inc., 


we offer or proposed sale or merger. 

| and the individual defendants, except defendant Merriman, jointly 
and severally, to pay to United the sum of $2,064,000.00, plus 
such additional damages after August 31, 1967, which United has 


s | suffered, for the profits and aomvomnent™ that they have realized as 


a ERR EPEAT OR ART FORE Bh GE RE TRL YE AS RAE RE CARTERS PO A ha x RR ARE ON EE NOR AAT PTE ETN RE Mi 
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ij 


: om ES Saar Gee ee 
12 result of the violations of the Stipulation of Settlement and 

if : J , : 
' Compromise and Judgment and Order of the Supreme Court of the State 
i 


it 


of New York as hereinabove set forth. ; 


i 
f : 

} EH. A judgment rescinding the investment advisory agreements 
made between Uairzd and WRI subsequent to the Order and Jud gnent 
i 


| of The Supreme Court of the State of New York dated March 25,1965, 


requiring Wal to return to United any and all monies received by 


i 


jit from United dutingsthe period of the wrongful acts and conduct 
hereinabove alleged. - ; ; . ; 

ii ee : , as 

| I. An order adjudging defendants Waddell & Reed, Inc., 


eh uncey L. Waddell and Cornelius Roach, and all other defendants, 


t 
fexcere defendant Merriman, to be in contempt of the’ Judgment and 


jorder ef the Supreme Court of the Stateof New York dated March 25, 
ee . 
| 965, filed in the New York County Clerk's. office on March 30, 


965, and assessing punitive damages and fines for the benefits of 


Iyaited and its shareholders in the amount of $5,000,009. ss 


_J. Awarding to the plaintiffs the cost and disbursements of 
i 


= 


this action and allowing tc plaintifés reasonable attorneys' fees 


. fiand other necessary expenses incurred in the prosecution of this i 


‘oe 


faction. 


. 


‘Z. Such other and further relief as to this Court aay seen 
ust and proper in the circunstarces. : 


BASS & FRIEND pe 


oe * i he ‘ Z 
a Lime ee om 2 


of 


: ‘ Solomon H. Friend 
’ Office & 2. Q. Address 
342 Madison Avenue 
: PORE New York, New York 
OXford 7-6664 


| 
fionmmoe L. Inkes | 

Crane, Inker & Oteri 
-30 -__ 20 Ashburcon Place... -.--. 


. vt 
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ae FRED EHORENSTEIN, being duly sworn, deposes an: saySs, 


Tnat deponent te one of the plaintiffs in the within 


ect ion; that deponent has read ‘the fopiaetion Complaint and knows .' 
lthe contents thereof; that the same are true to cco s knows 


ledge, except as to the matters therein afates to be alleged oa 


Lacornatton and belief, and as to those matters, Genonent believes. 


them to be trues” %.” 


ee to before me this 


‘3rd day of , July”, 1969. 


Notice of motion for summary judgment of 
defendant Waddell, dated December 3, 1971 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SOPHIE RUSKAY, 
Plaintiff, : TL Cive 3269 
-against- 
JULIUS JENSEN III, et al., 


Defendants. 


LOUIS FELDMAN, Trustee for 
NESSA FELDMAN, 


Plaintiff, ns 71 Civ. 4424 
-against- 
JOE JACK MERRIMAN, et al., 


Defendants. 


NOTICE OF MOTION FOR SUMMARY JUDGMENT 


PLEASE TAKE NOTICE that pursuant to Rule 56 of the 
Federal Rules of Civil Procedure and upon the judgment entered 
in this Court on June 25, 1970 in "Horenstein, Plaintiffs, 
against Waddell & Reed, Inc., Defendants" (67 Civ. 4175) and 
"Ruskay,, Plaintiffs, against Merriman, et al., Defendants" 
(69 Civ. 271), upon all papers filed and proceedings had in 
said actions, upon the Affidavit dated October 28, 1971 of 
Albert D. Jordan in support of a motion herein by certain of 
the defendants for summary judgment and upon all papers filed 
and proceedings heretofore had herein, the undersigned will 


move this Court at a motion part thereof, to be held at 


R26 


Room 506, United States Courthouse in the City, County and 
State of New York, on December 14, 1971 at 10:00 o'clock A.M. 
or as soon thereafter as counsel can be heard for summary 
judgment in favor of the defendant Chauncey L. Waddell on the 
ground that the claims for relief herein alleged by plaintiffs 
are barred by said judgment entered in this Court on June 25, 
1970 and for such other, further and different relief as toa 


the Court may seem just and proper, together with the costs 


and disbursements of this action. 


PLEASE TAKE FURTHER NOTICE that you are required 
to serve upon the undersigned all papers to be read in 
opposition to this motion within the time limits specified 


by the Rules of this Court. 


Dated: New York, New York 
BDevember 3 , 1971 


SULLIVAN & CROMWELL 


MARVIN SCHWARTZ 


A Member of the Firm) 
Attorneys *“>r Defendant, 
Chauncey L. Waddell 


By 


Pomerantz Levy Haudek & Block 
General Counsel for all Plaintiffs 
295 Madison Avenue 
New York, New York 10017 


Kelley Drye Warren Clark Carr & Ellis 
Attorneys for Defendants 
United Funds, Inc. 
350 Park Avenue © 
New York, New York 10022 


ValicentiLeighton Reid & Pine 
Attorneys for Defendants 
Waddell & Reed, Inc. (N.Y.) 
Waddell & Reed, Inc. (Mass.) 
Continental Investment Corporation 
Cornelius Roach, Joe Jack Merriman, 
Julius Jensen III, Monte J. Wallace, 
Neil W. Wallace and Mitchel Valicenti 
70 Pine Street 
New York, New York 10005 


Rule 9 (g) statement of defendant Waddell, dated December 3, 1971 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
SOPHIE RUSKAY, : ‘i 
Plaintiff, : 
-against- TL VCiw., 3169 
JULIUS JENSEN III, et al., 


Defendants. : 


LOUIS FELDMAN, Trustee for 
NESSA FELDMAN, 


Plaintiff, 


-acainst- TL €Giw.. 4424 
JOE JACK MERRIMAN, et al., 


Defendants. 


DEFENDANT'S STATEMENT 
PURSUANT TO GENERAL RULE 9 (g) 

Defendant Chauncey L. Waddell, in support of his 
motion for sunmary judgment, submits the following statement 
of material facts as to which there is no genuine issue to 
be tried: 

.. The complaints in these stockholder derivative 


actic is seek recovery for the benefit of United Funds, Inc. 


by reason of the sale of Waddell & Reed, Inc., ("W&R/NY") 


stock to defendant Continental Investment Corporation ("CIC") 
by defendant Chauncey L. Waddell and certain other share- 


holders of W&R/NY. 


2. In prior stockhcider derivative actions in 


chis Court, plaintiff Ruskay ard another sought to recover for 


a. art 


the benefit of United Funds, Inc. against defsndant Naddell 
and others by reason, among other things, of the same sale by 
defendant Waddell and others of their stock in WéR/NY to CIC. 

3. In the prior litigation, a judgment was entered 
in this Court on June 25, 1970 dismissing said actions on the 
merits and with prejudice. 

4. The complaints in the present actions attack the 
United Funds Proxy Statement of April 1:, 1969, which disclos- 
ed the proposed sale of WéR/NY by Waddell and others and sub- 
mitted to the shareholders of United Funds certain matters 
arising out of the proposed sale. 

5. The proxy statement had been distributed tu the 
Fund's shareholders on April 18, 1969, several months prior to 
the attack by plaintiffs in the prior Litigation upon dete 
ant Waddell's sale of his stock. 

6. The complaints in the prior litigation vere sup- 
plemented to attack the sale of defendant fiaddall's stock 
after the Funds shareholders had vot«d t2 approve the, matters 
submitted to them by the proxy statement. 

T. The proxy statement which plaintizfs ocw attack 
was in issue in the prior Litigation. 

8. Pursuant to the judgment entered in the prior. 
litigation, United Funds executed and delivered to Waddell a 
release of claims alleged herein. 

| "Se By reason of the judgment extered in the prior 
litigation and the said releas«, plaintiffs are estopped from 


asserting for the benefit of United Funds the claims herein 


alleged against defendant Waddell. 


Respectfully submitted, 


SULLIVAN & CROMWELL 


MARVIN SCHW ARTS 
Ry: 


Seg ee 


AS LS RN ET 
A Member of the ['lrm 


Plaintiff's' Rule 9 (g) statement, dated January 10, 1972 


UNITED STATES DISTRICT CCUR' 
SOUTHERN DISTRICT OF NEW 


SOPHIE RUSKAY, 
Plaintiff, Ti Civ. Si6s 


-against- 


ACTION NO. 1 


JULIUS JENSEN III et al., 
Defendants, 
and three other consolidated 


actions: 71 Civ. 4424, 
Te Civ.) 3865, 7b Civ... 4352 


PLAINTIFFS ' STATEMENT 
PURSUANT TO GENERAL RULE 9(q) 


a 62f4 


A. Plaintiffs do not contend that defendants’ motions 
for summary judgment raise any genuine issue of material fact. 
| The evidence bearing on the defenses of res judicata and estoppel 
| ee judgment consists of documents which, plaintiffs believe, are 
‘not disputed. On the basis of the documentary evidence, the 


| defenses should be overruled as a matter of law. 


B. With respect to the Rule 9(g) Statement of 


|| defendants Waddell & Reed,-Inc-. et al.: 


Le Plaintiffs deny {{ 1, 2 and 3 and refer to the 
| pleadings in the Horenstein-Ruskiy actions for an accurate and 
|| complete statement of their allegations. 

2. Plaintiffs deny {4 4, 5 and 7. 

3. Plaintiffs deny { and refer to the decision 


|, and judgment of Judge Lasker xro1 the contents thereof. 


C. .With respect to the Rule 9(g) Statement of 

'| defendant Chauncey L. Waddell: 

1. Plaintiffs deny 41 1, 2, 4 and 6 and refer to 
I the dhniaties in the present actions and in the Horenstein-Ruskay 
‘lactions for an accurate and complete statement of their allega- 
| tions. 

2. \\Plaimnterers admit '3:. 

3. Plaintiffs deny { 5, except that they admit 
U seat the Fund's proxy statement of April 18, 1969 was distributed 


to its shareholders at or about that date. 
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4. Plaintiffs deny 4{ 7 and 9. 
5. Plaintiffs deny knowledge or information 


sufficient to form a belief as to q 8. 


January 10, 1972 


Respectfully submitted, 


PCMERANTZ re HAUDEK & BLOCK 


nhtat oS Saat 


William By ee 
A member of the firm 
General Counsel for Plaintiffs 
and Attorneys for Plaintiff 
Sophie Ruskay 


Affidavit of William E. Haudek in opposition 


to motions for summary judgment, dated January 


10, 1972, with schedule of exhibits 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK A 275 


SOPHIE RUSKAY, | 
Plaintifet, 7s Ci9, 369 


~against- i 
ACTION NO... 
JULIUS JENSEN III et al., 


and three other consolidated 
aCtLoOns?: 71 Civ. 4424, 
VE CLS SSG5, LCi. 4552 


} 
Defendants, | 
| 


AFFIDAVIT IN OPPOSITION TO 
| MOTIONS FOR SUMMARY JUDGMENT 


Sf STATE OF NEW YORK ) 


y+ @8a4 ! 
COUNTY OF NEW YORK  ) . 2 76 ) 
WILLIAM E. HAUDEK, being duly sworn, deposes and says: 


1. I ama member of Pomerantz Levy Haudek & Block, 
general counsel for all plaintiffs and attorneys for plaintiff 
Sophie Ruskay. I submit this affidavit in opposition to 
defendants' motions for summary judgment based on res judicata 


and estoppel by judgment. 


2. Defendants rely upon a judgment of this Court 
| approving the settlement of two prior consolidated stockholders' 
| actions, Horenstein and Sciuto v. W-ddell «& Reed, Inc. et al. 
i (67 Civ. 4175), and Ruskay_ v. Merrinan et al. (69 Civ. 276) 
| (the "Horenstein-Ruskay actions"). Defendants have submitted 


| 
various papers relating to the Horenstein-Ruskay litigation as 
| 


exhibits to the moving affidavit (statement) of their counsel, 
| Albert D. Jordan, Esq. Defendants' exhibits are cited herein 
, as “DX". 

! . 

3. Defendants' exhibits fail to include a number of 
i papers from the Horenstein-Ruskay litigation, which I believe 
} to be relevant to the present motions. It is the purpose of 


|| this affidavit to submit copies of these additional papers. I 


have secured these papers from Mr. Jordan, from Joseph A. Ruskay, 


: Esq. (who was the attorney for plaintiff Sophie Ruskay in the 


ie 


Horenstein--Ruskay litigation), and from the files of this Court 
| in the Horenstein-Ruskav actions. The Significance of these 
|; Papers will be discussed in plaintiffs' brief to be submitted 


' herewith. 


4. The Horenstein action was commenced on October 26, 
1967. On June 13, 1968, the Horenstein Plaintiffs filed their 


' amended complaint (DX E). 


5. (On or about February 4, 1369, the Horenstein 


| plaintiffs moved by order to show cause (Exhibit 1) and by 


affidavit of their counsel, Mr. Silverglate (Exhibit 2), for 

} leave to file a "Second Amended Conplaint”) \(Sxhtbit: 3). - The 

defendants filed an "Opposing Statement" of their attorney, 

| Mr. Jordan (Exhibit 4). The Horenstein plaintiffs then filed 


: 
| a reply affidavit of their counsel, Mr. Friend (Exhibit 5). 


3y decision of May 26, 1969 (Exhibit 6), Judge Tyler partly 
|, granted and partly denied the motion; by the same decision he 
} granted a defense motion to consolidate the Horenstein and Ruskay 


|| actions. Pursuant to this decision of Judge Tyler, the 


Horenstein plaintiffs filed tielr supplemental complaint (Dx F) 


p= re 


on or about June 5, 1969. 


6. The prior Ruskay action was commenced by the 


filing of a complaint (DX I) on January 23, 1969. As stated, 


| the Ruskay action was consolidated with the Horenstein action 


ae 


by Judge Tyler's order of May 26, 1969 (Exhibit 6). Thereafter, 


/on or about June 16, 1969, Ruskay moved by order to show cause 


(Exhibit 7) and by affiuuvit of her attorney, Mr. Ruskay 


(Exhibit 8), for leave to file a supplemental complaint sub- 


_ Stantially identical with the Horenstein supplemental complaint. 


, The motion was granted by a consent order of July 2, 1969 


(Exhibit 9). The Ruskay supplemental complaint (DX J) was filed 


“on or about July 7, 1969. 


7. Under date of December 24, 1969, the parties to 


the Horenstein-Ruskay litigation entered into a stipulation of 


' settlement (DX M), which was sukmitted the same day to Judge 


Lasker for his approval. On the same day also, Judge Lasker 
signed a form of order prepared and consented to by the parties, 
which set a hearing on the fairness of the proposed settlement 
for April 6, 1970 and directed that notice thereof, in the form 
drafted and consented to by the parties, be set to the share- 
holders. Fol. «ving the mailing of the notice to shareholders in 
the form thus prepared, consented to and approved (DX N), the 
settlement hearing was held before Judge Lasker on April 6, 1970. 


At or prior to the hearing, the Horenstein plaintiffs filed a 


' brief (Exhibit 10), piaintiff Ruskay filede an affidavit of her 


counsel (Exhibit 11), and the defendants filed an affidavic 


(statement) of Mr. Jordan (Exhibit 12), all in support of the 


settlement. Judge Lasker approved the settlement by his opinico 


ae ae 


of May 26, 1970 (DX 0), and a jucgment dismissing the Horenstein- 
Ruskay actions on the merits and with prejudice was entered on 


June 25, 1970 (DX P). On October 6, 1970, pursuant to this 


judgment, the Fund allegedly executed a release (Ox) 


8. Defendants' motions for summary judgment should 
be determined on the basis of the documentary evidence which, I 
believe, will be undisputed. The parties are, of course, at 
issue as to the conclusions to be drawn from the documents as 


a matter of law. 


Upon the basis of the documentary evidence and 
plaintiffs' brief to be filed herewith, I respectfully submit 
that defendants' motions for summary judgment should be denied 
and that the Court should determine that the defenses of res 


judicata, estoppel by judgment and release are unfounded. 


Make Dae Ge 


William E. iam Bo Haudek 


- Sworn to before me this 


10th day of January, 1972 


° PEARL R. FRUHLING 
Notary Pubtic, State of New York 
No. 24-1338830 
Qualified in Kings County 


Commission Expires Starch 30, 1973 


SCHEDULE OF PLAINTIFTS' 
EXHIBITS 


Order to show cause for leave to file second 
amended complaint in Horenstein case. 


Affidavit of Harvey A. Silverglate, sworn to 
January 31, 1969, in support of order to show 
cause in Horenstein case. 


Proposed second amended complaint in 
Horenstein case. 


Statement of Albert D. Jordan in opposition 
to motion for leave to file second amended 
complaint. 


Reply affidavit of Solomon H. Friend, sworn 
to March 19, 1969, in support of motion for 
leave to file second amended complaint. 


Decision of Tyler, D.J. of May 26, 1969, in 
Horenstein v. Waddell & Reed, Inc. et al., 
13 Fed. Rules Serv2d 18a.41, Case 2, p. 330. 


Order to show cause for leave to file 
supplemental complaint in Ruskay case. 


Affidavit of Joseph A. Ruskay, sworn to 
June 13, 1969, in support of foregoing motion 
in Ruskay case. 


Order granting plaintiff leave to serve and 
file supplemental complaint in Ruskay case. 


Memorandum of Horenstein plaintiffs in support 
of proposed settlement ii Horenstein-Ruskayv. 


Affidavit of Joseph A. Ruskay, sworn to 
April 1, 1970, in support of proposed settle- 
ment in Horenstein-Ruskay. 


Statement of Albert D. Jordan in support of 
proposed settlement in Horenstein-Ruskay. 


Exhibit 1 
Order to show cause for leave 


to file second amended complaint 


in Horenstein v. Waddell & Reed, 


dated February 4, 1969 


| UNITED STATES DISTRICT COURT fool 2-s- fF 
SOUTHERN DISTRICT OF NEW LORK . 
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ORDER TO SHOW CAUSE FoR 


Flaintiffs,. - LEAVE To FILE AMENDED 
COMPLAINT 


FRED HORENSTEIN and JOS=?H SCIUTO, : 


ee 
wagainste 


67 Civ. 4175 
WADDELL AND REED, INC., JOE JACK 
MERRIMAN; CHAUNCY L. WADDELL,” 
CORNELIUS ROACH,” UNITED FUNDS, 
i] INC., and KANSAS CITY SECURITIES 
. CORPORATION, 


Defendants. 


SLO LIL LLS RSL VL SLM ABODE WDeTy 


Upon the annexed affidavit of HARVEY A, STLVERGLATE, 


Sworn to January 31, 1969, with exhibits annexed thereto, lec 


defendants or theiz respective attorneys show cause at a mecion 


part of this Court, to be held at Room 506 in the Federal Court- 


house, City, County and State of New York, on the / | day of 
City, County | 


February, 1969, at 10:00 o'clock in the forenoun of that day, or 
as soon thereafter as counsel can be heard, why an order should 
not be entered herein granting plaintiffs leave to file a second 


Amended Complaint in the form attached hereto as Exhibic "Aa", 


pursuant to Rule 15(a) of the Federal Rules of Civil Procedure, 


on the ground that plaintiffs heve just learned of the existence 


of the additional facts stated therein which show that the de= 
fendants Chauncy L. Waddell and Joe Jack Merriman have agreed to 
sell — controlling voting stock interest in defendant WaddeL] 
and Reed, Inc., to Continental Investment Corp., and that the 
directors of defendants Waddell and Reed, Inc. and United Fund, Py 
have approved the requesce of Continental Investment Corp. to 

‘obtain tenders. of the said individual defendane's shares of stock, 

| 

‘ 


-l- . | EXatBrr. 


|. 
ie 
and of the stock of all shareholders of the defendant Waddell ane 


Reed, Inc., and that consummation of such sale jeopardizes the 


interests of the plaintiffs herein, and all’ other shareholders o 
United Funds, Inc. similarly situated, as well ar United Funds, 
Inc. itself, 2a d it appearing that said plaintiffs and United 
Funds, Inc. will suffer irreparable injury unless the filing of 
this Second Amended Complaint be allowed without delay. 
upon the Defendants' attorneys, 
Let service of a copy of this order{ togethers with the 
|. copies of the papers in support of this applicrtion, ancluding 
feat 


the amended complaint annexed hereto as Exnibit "A", upon the 


- attorneys appearing for the defendants in this action on or before 


February~S™, 1969, at hnvow o'clock, be deemed sutficient. 


February q74 , 1969. 


Ue S. D. J. 


: 
- Dated: New York, N. Y. | 
| 


ee ere 
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“a 
| 
Valicenti, Leighton, Reid & Pine, Esqs. | 
Attorneys for Defendants Waddell & Reed, Inc., | 
Waddell, Merriman, Roach, and “ansas City 
Securities Corporation | 
‘70 Pine Street | 


saa itteemaweciaicaecneri pistons ‘anmaeetare rinse Snrtty serait saa manaseaiaiactitts 


rappnendrater arg wegen mney para nani werenieg orengrenrfe ooternnony 


New York, New York 10005 


Kelley, Drye, Newhall, Maginnes & Warren, Esqs. 
Attorneys for United Funds, Inc. 

350 Park Avenue 

New York, New York 10022 


2S eee 
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Exhibit 2 


Affidavit of Harvey A. Silverglate, 


dated February 3, 1969, in support 


of the foregoing order to show cause 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


re re rt ee De 8 es ao oe oe HD 
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FRED HORENSTEIN and JOSEPH. SCIUTO, 
" AFFIDAVIT 
Plaintiffs, send 
; ' 67 Civ. 4175 
-against- jet 


WADDELL AND REED, INC., JOE JACK 
MERRIMAN, CHAUNCY L. WADDELL, og 
CORNELIUS ROACH, UNITED FUNDS, INC., ;: 
and KANSAS CITY SECURITIES 
. CORPORATION, 


a ee 
fl FOSS SR OS Se Sen > OS 2D SS DD SY SD 9m ee ao Se : 
STATE OF NEW YORK ) 


2 Sees 
COUNTY OF NEW YORK) -~ 


_ HARVEY A. SILVERGLATE, being duly.eworn, deposes and 


I am agnociared with the i pate of i Inker & ; 
Oteri, sivenianal for the plaintiffs were I slick this 
affidavit in support of the annexed notice to show cause for 
leave to file the second juaiinigad Compiaint attached hereto as 
Exhibit "A", . i 
| This is a stockholders derivative action broughe by 
‘two shareholders who own three classes of shares of defandant 
United Funds, Inc., a large open end mutual fund with approximately 
4 500,000 shareholders. The defendant Waddell and Reed, Inc. | 
(hereinafter referred tc a3 WRI), vn as investmenc advisor . 
and manager, as well as p.incipal underwriter, of the defendant 


Unised under an investment advisory ‘contract. The defendant 


Chauncy L. Waddell is Chairman of the Board of One ae | 
the defendant Joc Jack Merriman was uncil recently Presidene of | 
WRI, and the defendant Cornelius Roach, upon aseraecton and 

| belief, is at present the President of WRI. 

Defendant Kansas City Securities Corporation (KCSC) 


ids a wholly owned subsidiary of WRI which owns a seat on the 


Pacific Coast Stock Exchange enabling it Co purchase, sell and ale 
. £ 


trade in securities on the said exchange. 

This action was commenced ia or about November, 1967 
and an Amended Complaint was filed herein on or about June 4, 
1968, pursuant to leave granted by Judge Harold R. Tyler of this- < 
Court. | : 

The Amended Complaint alle.es in substance that de- 


fendant WRI acting as principal underwriter and portfolio manager 


for United, has utilized its wholly owned subsidiary KCSC to 
effectuate various securities transactions for end on behalf of 


United which have resulted in substantial pecuniary benefit to 


WRI, and that said pecuniary. benefits are rightfully the property 


and asset of United, 3s more particularly set forth in the said 
Amended Complaint. The said Amended Complaint seeks an account- 
ing from the defendants and the payment to United of all damages 
which United has suffered and for the profits that the aelecaanen 
heve realized, a permanent injunction restraining and enjoining 
the defendants from continuing to commit che act: 48 alleged in 
the Amended Complaint, and ocher relief. 
On January 31, 1969, your deponent learned from a news 


article appearing on page 18 of the Wall Street Journal, that “ 


holders of the controlling stock in WRI, including among others, | 


<2< 


e 


. 


| 
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defendants Chauncy L. Waddell and Joe Jack Merriman, have agreed 

! 

to sell their holdings to Continental Investment Corp. for Eighty! 


Dollars ($80.00) per share, and that the completion of the sale is 

} 
subject to Continencal being cendered more than eighty pey cance 
) 


(80%) of WRI's outstanding shares, and approval by United's share- 


holders of the change in control. 


} 
| 


Your deponenc further learned that the directors of 
WRI, including defendants Chauncy L. Waddell and Joe Jack Merrisaa, 
and the directors of United, have approved the proposed tender. 
"As appears from the said news story, (attached hereto 


as Exhibit 8B), Continental Investment Corp. was formed in May, 


1968 and is primarily engaged in the business of insuring mortgag 


ae 


lenders against loss on their residential mortgage loans. 
The seat on the Pacific Coast Stock Exchange owned by 
KCSC, is a valuable asset to United in thac it constitutes an 


instrumentality through which United and its Shareholders may earn 


=n) Le Soe 


substantial monetary benefits and enjoy valuable advantages. Mor 


e 
particularily, under United's investment management contract with : 
WRI, KCSC purchases and sells portfolio securizies for United 
for other customers, and as a result, United enjoys the benefit | 
of a substantial reduction in the management fees payable anaually 
to WRI. The said reduction is presently the equivalence of flity 

per cent (50%) of the total net income of KCSC, and, if ‘coatiiceeek 


prevail in this derivative action, particularly with respect to 


Count One of the Second Amended Complaine, United will be the sene= 


ficiary and recipienc retroactively and in futuro of one hundred | 


per cent (100%) of said profits of KCSS. \s such, the business of a 
KCSC constituces a valuable asset to United, presently to che 
extent of fifty per cent (50%) of che profits of KCSC and potcn- 


tially to the extenc of one hundred per cent {100%} of 


ee 


7 a ae 
said profits. Without articulating the precise awounts involved 
herein, your deponent has examined prior financial statements si, 

i" WRI and Has determined that United may be entitled to several a 

i millions of dollars for defendants’ past acts, and several | 

| satan of dollars in the future. | ; | 

7 The transaction and sale contemplated by the defend- | 
“ants herein seriously jeopardizes the pore of United as afore- | 
nee to wit, the right of WRI's wholly owned subsidiary KCSC 


to trade on the Pacific Coast Stock Exchang:. Article VII of the 


Pacific Coast Stock Exchange Constitution (April 1968 Edition), 


Section 1, provides as follows: © 


r 


: "Eligibility to membership in this. 
Exchange shall be limited to individuals 
who must be at least trenty-one (21) years 
of age arid citizens of the United States, 
.and whose chief business is that of trans- 
acting business as a broker or dealer in 


ee een Ee oe ED 
securities.'' (emphasis added) 


As above stated herein, and as is set forth in the 


Wall Street Journal news article (Exchibit B), Continental In- 


-vestment Corp.'s primary business is insuring mortgage lender: 


: 
: 


against loss on their residential mortgage loans. As such, 
| Continental Investment Corp. is not chiefly engaged in the busi- 
ness of transacting business as a broker or dealer in securities! 
Your deponent verily etidens chat should this trans- 
action be ccnsummated and Continental becomes the controlling 
parent of KCSC, there would arise a substantial probability and 
likelihood that KCSC would no longer be eligible a retain its | 


membership and seat on the Pacific Coast Stock Exchange, and thac 


United would'no longer benefit thereby. . 


“Se 


Furthermore, your deponent believes that a substantial 
portion of the proposed purchase price per share of WRI's stock, 
is attributable to the high price-carnings multiple applied to 


| 
the earnings of WRI, which carnings reflect the profits cians! 
by KCSC, Further, by reason of WRI having received from United | 


‘directly and indirectly through XCSC «cessive and illegal fees, 


WRI was enabled to set forth in its balance sheets and financial 


statements upon which the purchase price was determined, more 


favorable earnings. By virtue of such balance sheets and finan- 
cial statements, your deponent believes that Continental -Invest- 
| ment Corp. was induced to believe that it would continue to re- 


ceive such excessive and illegal fees by reason of its acquisitica. 


Leave to serve a second Amended Complaint is necessary 


in order to plead the existence of the facts herein stated and ta 


_ amend the prayer for relief so as to enjoin the defendants from 


consummating .the contemplated transaction, and in the alternative, 


7% 


to impress a trust upon the proceeds received by the defendants' 


shareholders of WRI upon the sale of their stock holdings in WRI 
to Continental Investment Corp., for the benefit of United. 

A halite dttntiae Complaint will enable this Court to 
fully litigate all of the issues raised in the Amended Complaint, 
and in the amendments sought herein, and wiil afford the plain- 
tiffs in this derivative action the opportunity to enjoin the 
contemplated transaction, or alternatively, to recover the il- 


legal profits and a portion of the proceeds of the sale which 


rightfully belong to United. 


This motion is brought on by Order to Show Cause rather 


than by che usual Notice of Motion because time is of the essence. 
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‘Every day that esapees enables the defendants to move one step 


closer towards the irises of the sale to Continental In- 


‘ 


-vestment Corp. wd to jeopardize a valuable asset of United. 


. 


Unless the Order to Show Cause is granted and the 


Complaint is amended forthwith, United may Renee irreparable 


injury for which there exists no adequate remedy at law. 
No previous application for the relief herein sought 


has been made, 


EREFORE, the annexed Order to Show Cause should be 
granted and leave to file a Second Amended Complaint, a copy of 


which is hereto attached as Exhibit A, should be allowed, 


« SILVERGLATE 


Sworn to before me this 


3rd day of hart 1969. 
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Exhibit 3 
Proposed second amended complaini 
in Horenstein v. Waddell & Ree, 


annexed to the foregoing affidavit 


of Hervey A. Silverglate 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK » 


FRED HORENSTEIN and JOSEPH SCIUTO, 


Plaintiffs, 
; VERIFIED SECOND 
-against- AMENDED COMPLAINT 
WADDELL AND REED, INC., JOE JACK 
MERRIMAN, CHAUNCY L. WADDELL, 
CORNELIUS ROACH, UNITED FUNDS, 
INC.. and KANSAS CITY SECURITIES. 
CORPORATION, 


Plaintiffs Demand 
Trial by Jury 


eee oes as ts es ee 


Defendants. 


2 


Plaintiffs, by their attorneys, Bass and Friend and Monroe 


L. Inxer, as and for their Complaint, allege the following on information 


and belief, except as to paragraph "2" which is alleged upon knowledge: 
= 


6 


First Cause of ae 

1. (a) This Court's jurisdiction is based upon the tawe stand 
Company Act of 1940,.15 U.S.C. §80a-1 et ben. the Investment Advisors 
bis of 1940, 15 U.S.C. §80b-1 et si ae the Securities Exchange Act of 
1934, 15 U.S.C. §78 et seq., ‘hig rules and regulations promulgated under 
these acts, and the princ!zle of pendant jurisdiction. 

(b) This action is not collusively brought to confer 

jurisdiction which this Court would not otherwise have. 

2. Plaintiffs are and since prior to 1955 have been 
Sharehviders of Defendant, United Funds, Inc. (hereinafter referred 


to as "United"), ovene among them varying amounts of the shares 
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of United Accumulative, United Science, and United Income Funds, whose 
Shares are issued by United. Plaintiffs together own approximately 20,000 


Shares of United Funds, having a value in excess of $300,000.00. 


3. Plaintiffs bring this action on their own behalf and 


derivatively on behalf of all the shareholders of United. 

4. United is a Missouri corporation, doing business in New 
York, registered in accordance with the Investment Company Act of 1940, 
15 U.S.C. §80a-1 et seq., asa diversified open-end management ‘iceeaiiinn 
company. 

5. Defendant Waddell and Reed, Inc. (hereinafter called "WRI") 
is a New York corporation, doing business in New York, engaged in the - 
business of rendering investment advice and management services, and has 
continuously since 1949 provided United with investment advice and man- 
agement ities pursuant to annual contracts between United and WRI. . 

6. The individual defendants ai directors and/or officers of 
United and are directors and/or oe and/or shareholders of WRI. 

: 7. ee Merriman is a resident of Kansas City, Missouri, 
and at all times hereinafter relevant has been vice president and director 
of United, and a director and either president or vice-president of WRI. 

8. wUcfendant Roach is a resident of Kansas City, Missouri, and 
is and at all times hereinafter eal has been vice president and director | 
of United, awd general counsel, director, and either vice-president or 
president of WRI (holding the position ‘of president Since late-January 1969). 

9. Defendant Waddell is a resident of New York and is, and at 
all times hereinafter has been a vice president and director of United and 


* Chairman of the Board of Directors of WRI. 


Cees MC iment 


10. Defendants Waddell, Merriman and Roach, control and dominate 


s i hs ba e 
and at. all times material have controlled and dominated WRI's Board of 


Directors, being themselves major siowhlniaane and acai 
ul. Defendants Merriman, sana and Waddell are members of, and ; 
ne seen and Behiner United's Board of Directors, 
12, “United issues Pie separate classes of Fund shares, including | 
United Accumulative Fund (hereafter "Accumulative Fund"), United Income 
Fund (hereafter "Income Fund"), United Science Fund dictemeriae' ‘Science 
Fund"), and United Bond Fund Peper "Bond Fund"); Au of these four . 


a 
e rd 


Funds are managed by Defendant WRI, and bie tial of all four Funds are 
to some degree iererangesble, Ges, | 
ae 13. The total gua of United, including the portfolios of all four: 
of the aforerientioned Funds, total approximately $2.5 billion, including 
approximately Sl. 390 billion for eceautatve Rand, $759 foaten for Income 
Fund, se million for Science Fund, and $3. 16 iaaaa for Bond Fund. These 
assets are sys ed almost entirely in the securities of other corporations. 
Many of those securities are listed on the New York Stock Exchange, and are. 
frequently traded also in the so- cated Third Market (over- -the- -counter * 
dealings in listed securities) and the so- called Fourth Market (dealings eg ee 
tween tradiiutiods) cas bhenbe dpiveie: the intervention of Boa 
4, ‘Defendant Kansas City Securities Corporation (hereinafter called 
cml isa wholly-owned meheisinry of WRI, engeged in the business of 
stock initia, and is a member of the Pacific Coast Stock EEN, ies 


nota member af the New York Stock Exchange, 


ef 


seg = ll a gt 
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15, In the years, 1965, 1966, and 1967," United entered into written 
agreements oth WRI, pursuant to which WRI agreed to and did sie 
ened advice and management Services for United, | 

ao Pursuant to | the aforesaid agreements, WRI eiceacana and sold 
Securities for and on behalf of United, 


at. IR purchasing and selling iinien se for and on behalf o Unitec, 


WRI employed the services of brokers to whom United paid commissions 


on such purchases and sales, Pada ts Ut ane Pi ee 


18. Pursuant to the stg risaia agreement with United, V PRI agreed, 
expressly or net: . 
(a) That it would hncdies the panEbaee and ee of securities for 


United in such a manner as would enable Gntied to pay the ere possible 


commissions to brokers exccuting the orders for United; 
(b) that it would purchase and sell securities for United in such 

markets and on such Securities actinaaas ah would enable United to cabo 
the most favorable prices when such da prtne were purchased or sold for 
United; on il edt af + 

-(c) that it eid lien Untied conentesunis assets and the 
economic sch eliteae and Save dinidc teen elcareiue from the pooling of 
the assets of all of the shareholders of United, for! the ne neti of United 
and its shareholders and would not use its position as cuatidtee agent and 
_ Manager of United to agerandize eit her “eek or avers except insofar 


such sggrandizement would be in exenengr for services rendered to United, 


19, WRI in sc laledadual aclieasdsape: baewann September L a 65, and 


ry e 


= 
a] 


- oe . oe a ae 


August 31, 1966, pursued a “ied of purchasing - Selling searities for 
United through KCSC as broker, to. enable KCSC to earn commissions in 
Sas therewith, where such transactions could eon been handled for. 
United on the Third or Fourth Markets at lower commission vate to United 
or without payment of any commissions at all. ane 7 

20, WRI has, in numerous transactions betveen September 1 1965, 
and August 31, 1966, pursued a policy of purchasing : securities for United on 
the Pacific Coast Stock Exchange iceitiat ECSC as osha to enable KCSC to 


” 


earn commissions in secede therewith, where such ieaneaetions could have. 


been handled for United on other Securities Exchanges or in other markets at 


prices more favorable to United, Be i REE 


e e 


21, During the ene September 1865, through August 31, pine 


the Investment Advisory Agreement in force auyann United and WRI setiantene 


a formula (hereafter."old formula") which provided that the total amount of 
gnu ba cua fees payable by United to hiss for each month would be reduced 
by an amount equal to a excess, if bel of: (A) 40% of the total net income 


of KCSC for the period elapsed Since Sicherheit, 1968 to the close of the 7 


= et 


preceeding month; over (B) the aggregate amount si such reductions all 


ey made, Dk siceaaete was to be made in any month where the 


aggregate amount of previous reduction Ss exceeded ‘40% of the total net income 
- 


for the peered elapsed since September 1, 1965, 
22. "During the parted September 1, ahi through December oh, 
1965, is Whine United paid to KCSC commissions totalling saniemaciaii: 


t 


$269, 536 , representing approximately 6.6% at the $5, 989, 794 in broker age 


: i aos 


commissions and spreads and concessions paid by United in 1965, During 


* 


the year 1968, United paid or directed to 0 KCSC approximately $1, 759, 103, 


commissions and spreads and concessions paid bY United that year. 
i 


{ 
representing appranteiaely 17, 70% of the $10, 8 59,998 in brokerage 


23. By means of. the aforesaid practices of chann ing a large 
portion os United's por, folio transactions einen KCSC, ERCSC mer indirectly, 
WRI, profited far above and oer any savings realized by United by means 


of reductions in the management fee site to WRI, inasmuch as said manage. 4 
ment fees were reduced by only $770,573 (in 1966), while KCSCc earned Pe 


* 


$2,128, 69l.in commissions from United portfolio transactions during 1863 and 
eee United's ahadehubliad were damaged by the difference, or Sl, 358, 8, 
which amount properly belonged Sad belongs to Maaied: , 

24. ‘United was iertves damaged gi virtue of the fact that KCSC 


executed on the Pacific Coas t Stock Exchange ansactions which souls have 


been executed at ve regs on other markets or Exchanges, and conse- 


quently Kcsc often aor lower prices on sales and higher preeee on purchases 


foe United. Ce. Gig Simons ee pee a 


° 


: a United was further damaged by vi rtue of the fact that KCSC 


executed on the Pacific Coast Stock Exchange transactions which could ees 


been executed at lower commissions or with no commissions at all on other -* 


markets, °- 
26. The use of the aforesaid old formula constituted, on its face, 
a conflict-of-interest and was void and not selidect to ratification-by Directors 


of United or the shareholders of United, inasmuch as it constituted a fraud 
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and an invitation to waste the assets of f United, eke was in violation % the 
area tient Caibciice Act, 1s Us. C. -#800-100)(2) and 5800-28, nee the 


Sait Advisors ne 1 U.S. Cc. " 580b- 5), (2) and (4). and the commen 


° : ’ i ‘ atl oF 


law, SOR A fogs 


27 The ssanbeariage defendants, as officers and/or wtectors of WRI 


and/or United, knew or should have keows of the foregoing acts and practices 


and participated in idee acts and practices. | 2 3 na -- 


o . 
= 


- 28, The ee pr actices, which were engaged in under the 


aforesaid old. formula, constitute a breach and violation of the aforesaid iny 


also constitute a ical and violation of the fidueiary auity owed to United by 


' 
vestment advisory and management agreement Between WRI and United and | 


WRI and KCSC, and are in violation of the sfénesuta Investment sili iis 
Act and Investment Advisors Act and the common adi. Sash os ! 7 
ae en Sestembar 1, 1966, and until the present ie anew 

formula (hereafter "new formula’ ') has been in for Ce pursuant to the investmen: 
advisory sarcement etuned United and WRI, whereby we total’ amount 
of management fees payable by. United to WRI for each month is ioaihsie ss on 
an annual basis by an amount equal to the higher of (A) 100% of the net income 
of KCSC resulting ss cominiastong’ a and oiscounts on ports folio transactions 

. . executed by KeSC for the Corporation since the beginning of tia then current 
fiscal year, or (B) 50% of the net income of RCSC ee all sources since the : 
beginning, of its then current ae) year, 


-30, From September 1, 1965 until the present, at more particularly 


from ‘September 1, 1966 until the present, WRI and KCSC we engaged ina 


; ee 6 
practice i in conjun> lion with stockbroker Ss (hereafter "NYSE Brokers") who 


° 


are members of the New York Stock ‘Sechanwe: most of whom are 


principaly Jocated within New York City. Pursuant to the aforesaid 
practice, WRI has agreed to cnet, and has indeed directec, porttolio 
transactions for United to the aforesaid NYSE Brokers, in exchange for said 


NYSE eer rere to x nCaG S tock brok cerage aati from other 


sources for execution whe ae KSC on the Foael si laia Stock Exchange. 


Ordinarily, KCsc would receive one col ea ‘worth ste business from said 


+ 


NYSE Brokers in exchange for is dollars’ worth of United portfoli io business 
directed by WR I to said NY. SE Brokers. (The afore- described pract tice - shall 
wd 


hereafter be referred to as "inter-exchange reciprocity. ne By means of this 


practice, WRI has preiticn indirectly trom the portfolio. ‘transactions of United,, 
This prenee sicsbhctushinginig a conflict-of-interest and converts property of 


United to Pm use and benefit of WRI and the individual Defendants. 


ene ik substantial portion of the agreements between WRI and said- 


Hise oe were made in New York City, and most, if not all of said 


“ANYSE.Brokers" had and ci their principal offices and records in wes a5 


° e 


York. City, said NYSE Brok cers £ inated ng such firms as Bear Sterns & 


hes Deer Witier & Company, acd. other’ firms yet unknown to Plaintis fis, 


° 
e 


33, Pursuant 0 its investment objectives, United has nebehaced and 
sold numerous portfolio securities and in consequence thal United is the 


source vat oe amounts of on tiaies anid brokerage commissions for deat 


. 
e 


engage + in the business of purchasing and selling securities in age th rough 


e 


the various eewuets and Exchanges. 


. 
um e 


oF, a ee 
33, Throughout the 2wriod from the inception of the agra and 


‘management relationship detw een United poe W RI, ue Yate has fixed, used 


and exploited che investment policies 0 of-United, and the brokerage commission: 


° 
e 


i and ie by United on the purchase and sate of coiites io Securities, 


s @ 


as vehicles for additional commissions, fees ‘sa rewards of monetary vaue 


for the ae? of WRI, and oe officers,  Wisesioes and stockholders of WRI, 


at the a bint al to the damage of United, as more particularly alleged 


‘hereinafter. ASA caraletins a aR ge eS ; 


* ? 


“, .. 84. In order to effectuate the yee of WRI to benefit itself, WRI 


-has used its control and influence over United in eee, manner as to Subdrdinat: 


: 
| 
| 
a 
| 


the ‘possibility of United itself benefiting from ‘aig huge amount of brokerage _ 


e 
— 


business (other than brokerage business channelled —— KCSC since its 
inception) dispensed by it, and such benefit was available to United through 


means and methods of reducing the cost of. such ¢ commissions, and instead 

WRI ve caused United to pay the largest possible t brokerage commissions to 
brokers, including NYSE Brokers and other, purchasing and selling porttolio 
‘securities, in order that WRI be able to.requisition from such brokers portion: 
of said EN Ne for the benefit of these ne other brokers ane dealers \ ol 
sell isco shares,” ‘or who supply v various types of services and ma aterials 

to WRI; and erat, as more paces alleged hereinafter, “WRI has been 


able to receive for-itself feed commissions, ene fees a ser= 


vices and material of monetary value,: 
35. During the year 1965, for example, WRI directed that brokers 
‘\|* executing portfolio transactions for United "give -up" part of their commission 
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to other broker-dealers who, according to United's Prospectuses of 1966 and 


1967, furnish ' ‘information or services whieh Waddell and Recd, Inc. 


considers useful", During the ihe 1965, the aforesaid "give- “ups'', paid — 
< broker- -dealers whe furnished information or Services to WRI, totalled 
approximately $1, 287, 953, During the year 1966, the same practice yielded 


"give-ups' " totalling approximately $1, 634, 589, Said practice of so-called 


“eustomer- directed give e-ups" has sine ranges in by WRI since the inception | 
| of its advisory relationship with ee ins continues to the present, 

"36, Such cus tomer- er give- ups | So allocated to other. : 
. “dealers by WRI were available to, and constituted the property ot, 
‘United, and sees unlaw! ve and improperly diverted from United in order 

to benefit WRI and its officers, directors and Stockholders at the expense sna 


to the damage of United and its Siowhaldexs, 

ol, To accomplish the purpose of benefiting WRI and its atitesee, 
sicpilgs al aud mene Ieee. . Defendants, at all times woe mentioned, have 
centbeclatian snanced in the practice of directing give-ups to wes broker- 
dealers, even though Said broker -dealers were not in any Way involved ‘a the 


actual purchases or Sales of portfclie securities oeauttias in such ndicea sta i 


commissions, The eee to the said ieheas ~dealers were granted by WRI 


out of the brokerage commissions earned b; originating brokers actually._: :- 


making sales. or purchases of sietlniies securities for United, oa ae iO a 
‘ 
38, my means of the allocation of meen give- “ups, WRI has reduced 
the ce sai & itself of obtaining ihe research nd information necessary 


for it ts carry out its functions as Investment Advisor and Manager of United, 


a , Cote we 
and ithas thus caused Unite tAdtvedsty to pay for such Lisi i iy 
the fact that WRI caihin to the Advisory Agreement to itself pase all cost ts 


incurred in the dipavaiio of United and in WRI's salsa uly of its Tole as 


Advisor and Manager, exclusive of brokerage dasa Directors! fees, taxes, 


custodian, legal and auditing fees, and any extraordinary expenses such as - 


litigation and other unforeseen costs, 


. 39. In addition, WRI has in some cases directed give-ups to 


° 


broker-dealers who sold shares of United, but who did not in any manner per- 


form any services Age United, For example, in 1955 WRI directed agproxi- 


e 4 a ¢ 


mately $683,175 in give-ups to such ichiadeuiaee. and in 1966 such give-ups: 


° 


amounted to approximately $78, 408, 


40. Such give-ups, directed to broker-dealers who sib chauas of 
: ia 

United to the public, ae solely in enlarging the size of United's asset 
value without a . corresponding increase in asset value per abate, and con- 
Sequently give no benefit to shareholders of United, On the cont trary, ‘en- 
a of the size of United, without an increase 1 in asset value per Share, 
hampers United's performance by making it more diffieuit for United to - 
participate ‘n certain fuldetarces opportunities which ‘ane unsuited to huge 
mutual funds. On the shice and, enlarging the size 
Serves to reat the size of the annual Investment Management F Fee; ‘which 
is paid by United to WRI and which Fee is based upon the asset value 6f Uni ted, 
with a larger asset value resulting ina correspondingly larger Fee to WRI. 


4, Tho practices of""inter- “exchange Js uniall and customer- 


“ 


directed eta iien’! did and do deprive United : and its shareholders of 


2 eee ecm 


“A 300° 


their right to have United's portfolio business executed by brokers and 


dealers selected solely on the basis of their efficiency ts executing such 


business:and at the lowest possible cost, Itis and has been possible for 


United to arrange for lower ! brokerage costs ous ia uncer he cirecté 


of WRI, United has adopted and followed the practice of paying the argent 


possible brokerage sothm.ssions in order to be able to direct.the payment of 


reciprocals and give-ups. 


‘42, The cost of executinz nortfolio transactions is a substantial 
. eo . Hf 


addition to the other sii ieee of United, t is and has been possible for 
United to make purchases and sales of. portfolio Lepiotting in the:so- aie : 
"Third Market'! at substantially lower cost, Such market consists of 
well-capitalized non-member securities dealers who make markets in 
securitics in which vs enaharitaies investors are. interested. They are free of 
Stock Exchange restrictions, There sek sais than 400 gush non-member 


houses, They are sandwiched in betwen the Exchange markets and the 


over-the-counter markets for unlisted securities, Purtlicrmors, in many cas: 


-the so-cal Ned “Fourth Market" (direct deatings detw een institu: ional investors 


. 


without otponndnes brokers) is available at considerably lower cost ! A Uni aay 
43... The mower to allocate United's portfolio purchase and sale 
commissions among Preners 6 and dealers, isa power in trust and a corporate | 


opportunity for United Under the hiventonads Advisors Act, Investment i 


Comzmiss Act, the common law, and the uae Agreements betw een 


United and WRI,- . Defendants were a € are under a continuing fiduciary 


duty to exercise such power and to execute portfolio transactions solely in 
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the interest of United and its shareholders and wit thout, gainor r benef it to 


themselves by effecting portfolio transactions at the lowest commission” 


ates 


cost to United. 


~ 
e @ie 


44. By using such power for the award of such commissions to 


brokers ud dealers in United's shares, Defendants did and do enable WRI, 


and its officers, directors and Biareh eee to derive substantial profit 


ni bencfits and deprive United of thet be enefits flowing from reduced com- 
i ba : a) 


mission costs otherwise avaliable t toitas follows: Ay te RO ea ger | 


-a)- "Inter- exchange reciprocity” ana give- ups have Provided 


extra- -stimulation for the sale of the suares of United to 


the public, and thus increased whe amounts of the com- 


° 


missions payable to WRI without correlative akaeviogs to 


Visited: Ne acc is Mil aa 


. . o 
‘- “é wes ° 


- b) Such extra stimulation of the sales of the shares of 


"United has resulted in the increase of the net’asset 


value of United and } hence in the increase of the amounts. 


“of the investment advisory oe paid to WRI; 
‘ey In favoring esr thcictu brokers ane vetoes through ry 


‘devices, WRI has obtained quotations, ‘advisory services, 


o oe ” 


, economic data, researci ind investment materi als and. 


= 
@ 


.@ 


o. services, and statistical information which WRI was 


. 


a ee a 
. * . 


obligated to furnish United at WRI's cost ane for which it 


has received compensation out of management fees, 


45, Defendants caused or permitted the use of “inter- -exchange 


ee a : Reg 


anata and “give-ups", as hereinbefore alleged, With knowledge or 
notice of a) the facts herein set si b) the iMegality. of the practi fee, 


c) the intent and purpose to benefit WRI and he of ficers, directors and 


Stockholders of WRI, and 8) the fact that all of the foregoing was atthe 


expense of United, 


46. The transactions herein alleged were caused by WRI, the 


* 


individual defendants and the other directors of United iia to a plan 


” 


among them to benefit WRI aia its offic ers, directors mae stockholders, at 


the expense of United and its shareholders. 


47, The acts of WRI and the individual Defendants, and the. 


° . « 
a 


diversion to itiedican of Papeete belonging to United, hereinbefore 


alleged, were and are untaiet and in violation of the Investment Acvisors 
Act, the cole staat Companies Act, the Scuriis eee Act, the common 


° 
* e 


law, and the iivousinent Advisory hbbeiieunie between WRI and United, 


, 


48, The acts herotn alleged have been ne are a gross ‘abuse of ae 
‘ . ‘ 


enacted in bad faith, and carried out with gross siatites and disreg ard 


by the defendants of the ihe duties which are imposed upon them by 


the “ara 


e - 


* 49, wri and the directors, ‘officers and stock sholders of WRI, did, 
at ail times herein mentioned; and now do, dor ainate and control ae Girectors | 


and officers of United and the policies and the conduct of the affairs of United, 


sh The officers ‘and directors of United have been at all tines ‘ 


i ‘ 
herein men tioned, and still are, subservi ent to the directions and wishes 


o 


of WRI, and its directors, efttaeeis and stockholders, without regard to the 


best interests of United, ee Ne mn fs oo 
ie, ae - oo ah wae 


51, The payment of excessive 2 brokerage commissions to nCSC 


and other bro! sors, and the diversion of portions thereat : as hereinbefore 


alleged, and the other semisin of the aforesaid practices, beans ameunied to 


‘ * 


and continue to amount to a waste and Spoliation of United's assets, 


° 
a a 


52. The Fac cetrnes acts have caused substantial harm and injury 


to.-United, : oe Pe iy Pg ee ee es 


—83,, The individual defendants have been settee of ee acts of 


anismatagement, malfeasance and non- -feasance i in ‘theft capacities | aS. 


° a o 


officers and/or directors of United and/or WRI, wie acts sonsitute Bt ‘Oss. 
‘negligence, waste of cor rporate assets and opportunities, and fraudulent 


disregard of the duties and responsibilities owed by them to United. 


° 
‘ ° 


54, hi acts of mismanagement, pe eaeene, and non-feasance 


e 


are also width audit to defendants WRI aod KCSC. 


if aa In the years 1965, 1966 and 1967 the individual defendants sought 


rf o8 ee ewe me tw me 6 wl we es roca _ pe chet nee Sens ales 6 emne em 6 aoa 


and abigines from the shareholders of United, approval of the Investment 


Advisory and Management Agreements Vetpaen United and eas and in con- 


e 
e a e 


nection therew ith aatd def endants caused or permitted proxy statemen xfs to be 


2 Sate Fe Fo, a a semest.tOe eo 


issued ay to such agreements, 


56, - the = eh proxy statements were issued, the individual 


defendants knew tha t they, WRI, and Kes¢ woul 1d engage in the acts arf 


practices set ions hile: oe 


57, The proxy statements’ issued to th. shareholders of United, 


seeking approval for the agreement between WRI and United for the year 


. gS 


1965 was ietce and fraudulent in edt the Defendants } know teats ‘and willuily 
concealed from tie sharcholders of United that they and the other talon icants 


intended. to engaze in the acts and practices Set forth above, 


» ° 


a ig i i es 


° 98. At the time the proxy statements. Seek ng g shareholder uscas 
for the agreements en WRI and United for the years 1986 and 1957 w 


issued, the individual Defendant s knew or  shavata have krown ‘that ay and 


the other Defendants had engaged in ibis acts and practices set fort! uh above 


and knew or should Have lenacen that arent Hee ‘sige cont inue. to do So. 


° 


the years 58 and 1967 in connection with obtaining shareholder approval 


« 


59, ‘The proxy statements issued to the sha eden a United in | 


. fraudulent in that wey concealed from the shareholders that t the Defendant 


’ 


WRI and the other Defendants had engaged in a practices set ‘forth above 


and that they intended to continue to do so, | 


of the agreements beavers WR at and United for such years were false and ~ ay 


60, The Plaintirr fs have made a demand on a the Board of Directors 


® 


of United to bring this action, a, copy of which. demand. lett eris- <appended, and tie 


Said Board of i ta han eahiedd dinid aaptanied to do So. despite their 


receipt of such petend on chai Ng “Ws, which iad Was just prior to 


a regularly Scheduled meeting of the said Board. ‘Said a was answered in 


December Ss? , peter demands upon the Bose of Directors of United to bring: 


this action would be futile because a) a majority of the directors have long 


known of, libata and approved the acts coffiplaingd of, and are ‘personal! ae 


liable for ° “Uniteué damage, and » control of such a suit so brought outa 


be in the hands of the wrongdoers, | preventing its proper prosecution, 


+08 id 
. ee ~ 


~ namrennneermisimnanc rennet 
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61. Demand upon the stockholders of United to bring this 
action was and is en and would be futile because: 
a) The wrongs allezed herein constituted violations 
of the aforementioned Acts, which violations cannot 


be ratified by the shareholders; 


The wrongs alleged herein constituted a fraud upon 
United and a waste of its assets: they cannot be ratified 
except by the unanimous action of all stockholders of 
United; 

Any stockholders’ resolution to bring such a suit 
would be futile since it would place control of the 
action in the hands of the weonmiesrs,. preventing 

its proper prosecution; 

Such a demand would cast an unconscionable financial 
burden on the plaintiffs in that sitive would have 

to be solicited from the approximately 200,000 stcck- 


holders of United in nearly every State of the Union. 


Second Cause of Action 
Fedheiocckdinelinettondne cea th tds Lal 


62. Plaintiffs hereby reallege and thereby incorporate herein 


the allegations contained in paragraphs numbered 1 through 61 of this 


Complaint. 


a SUG 


63. On or about January 30, 1969, Defendants Waddell and 
Merrimen, who between themse]ves and their families own or control 
a majority of the voting stoca of Defendant WRI, agreed to sell the stock 
owned or controlled by them and their families to Continental Investment 
Corporation, Foston, Massachusetts, (hereinafter referred to as 
"Continental"), at a selling price of eighty dollars ($80.00) per share. 

64. On or about January 30, 1969, the Directors of _— 
United and WRI, including several of the individual Defendants herein, 
by vote approved the proposed tender offer by Continental for more tha 
80% of WRI's outstanding shares. . 

65. The sale to Continenial of the approximately 51% of © 
WRI's voting stock owned or controlled by Defendants Waddell and 
Hemiicnnn would be Sufficient to transfer absolute contro’ of WRI to 
Continental, thereby putting WRI and its wholly-owned subsidiary 
Defendant KCSC within the ownership and control of Continental. 
| 66. Continental was formed in “May i968 and is located 
principally in Boston, Massachusetts, and its primary business is 
. insuring mortgage lenders against loss on ~— residential mortgage 
loans. «*; 

67... The Geusiriienn, of the Pacific Coast Stock Exchange, 
on which KCSC holds a trading seat, provides in Article VII ("Application 


and Election to Membership"), Paragraph 1401 ("Eligibility."), Section 1, 


as follows: 

Sec. 1. Membership in this Exchange shall be limited 
to individuals who must be at least twenty-one (21) years 
of age and citizens of the United States, and whose chief 


business is that of transacting business as a broker or 
dealer in securities. "' 


| 


, 
| 


ee cy 


68. Ifthe aforesaid proposed sale of WRI Stock to Continental 
be consummated, there would arise a substantial Probability that XCSC 
would be forced to dispose of its seat on the Pacific Coast Stock Exchange 
because its parent corporation would not have as its chief business "that 
of transacting business as a broker or dealer in securities." 

: 69. Asa result of KCSC losing its seat on the Pacific Coast 
Stock Exchange, United would be deprived of a valuable asset belonging 
to it and to its shareholders, namely, the ability to recapture, in the form 
of a reduction in its annual management fee paid to WRI, commissions 
or parts of commissions ‘paid by United to KCSC or brokers having 
‘reciprocal agreements and relationships with KCSC. Sucha recapture 
of these commissions, under the present formula described in £29 of 
this Complaint, would amount to a substantial cash saving to United in 


each year, and if the Plaintiffs herein prevail in the relief sought under 


Count One of this Complaint, the recapture would amount to as much as 


double the present cash Saving. 

70. With an eye toward their own personal profit and 
aggrandizement, and in total disregard of their fiduciary and legal 
obligations to United and United's shareholders, the Defendants Waddell 
and Merriman have agreed to and are preparing to sell their controlling 
Stock to Continental, and the Defendants United, KCSC, and Roach have 
acted and continue to act in concert with Waddell and Merriman to facilitate 


such sale and to facilitate Continental's tender offer for the remaining 
t~ 


outstanding shares of WRI. 
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Third Cause of Action 


71. Plaintiffs hereby reallege and thereby incorporate herein 
the allegations contained in paragraphs numbered 1 through 61 and | 
63 through 70 of this Complaint. 

12. The high price being paid by Continental for stock being 
tendered or to be tendered to Continental by WRI's shareholders is largely 
the result of the high price-earnings multiple being accorded WRI's stock. 
by virtue of WRI's excelient growth earnings record of recent years, 
which excellent growth earnings record is largely the result of the 
ever-increasing profits being seieed by WRI through its wholly-owned 
subsidiary KCSC, which profits are rightfully and lawfully the property 
and assets of United and which profits, past, present and future, are 
the subject matter of Count One of this Complaint. 

73. Therefore, a substantial portion of the price being 
offered to WRI's shareholders, including Defendants Waddell and Merriman, 
ch 
rightfully and lawfully belongs to United and its shareholders, and 
Defendants Waddell and Merriman, aided by the other Defendants in 
this action, ee attempting to sell their stock.in WRI and thereby to 


convert to their own use and possession large past and future profits 


| 
rightfully and lawfully belonging to United. é 
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WHEREFORE, Plaintiffs pray for judgment and order: 


(With Respect to Count One) 


A. Requiring each of the Defendants jointly and severally 


to account to and pay United for the damages which United has suffere 


= 


and for the profits that the Defendants have realized, as a result of the 


hereinabove ‘set forth. 


B. Rescinding the Investment Acvisory Agreements, dated 


| May 1966 and 1967 and 1968 between United and WRI and requiring WRI 


Yabo 


to return to United any and all monies received by it from United during 


the period of the wrongful acts and conduct hereinabove alleged. ve 


- 


‘ violations of statutes and common law and the breach of contract as 
C. Permanently restraining and enjoining defendants and each 
of them, their servants, employees, agents and assigns from continuing 


to cornmit such acts as those hereinabove alleged. 


each of them, from performing or taking any action under or with respect 


to the Investment Advisory Agreement, dated May 1968, between United 


and WRI. 


: D. Permanently restraining and enjoining the Defendants, and 
E. Awarding to the Plaintiffs the costs and disbursements of 
this action and allowing to Plaintiffs reasonable attorneys fees and other 
‘necessary fees and expenses incurred in the prosccution of this action; and 


F. Providing such other and further relief as to this Court 


may seem just and proper in the circumstances. 


“oer epee ce mene 


pre ar sneer mamma 
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(With Respect to Ccunt Two) 

G. Permanently restraining and enjoining the Defendants 
from selling ary and all of their stock in WRI to Continental » or from 
facilitating or assisting Continental's proposed tender offer for shares 
Of WRI, or from taking steps tn consummate same; or, in the alternative, 


H. Requiring the defendants jointly and severally to account 


for and’ pay to United its damages, including punitive and exemplary 
damages, and the profits derived “ae said Defendants, or any of them, 


directly or indirectly, as a result a any acquisition of a control ling interest 


in WRI by Continental, or any merger between WRI and Continental: 


(With Respect to Count Three) 
I. ia eteeiiiee a trust for the benefit of United uncR any and — 
all pesneeds received or to be received by the Defendant shareholders of 
WRI as a result of their tender of WRI stock to Continental, and | upon any 


and all profits otherwise realized by any Defendant herein (excluding. 


Js. Awarding to the Plaintiffs the costs and disbursements of. 
this action with respect to Counts Two and Three and allowing to Plaintifis.. 
reasonable attorneys fees and otlrmr necessary fees and expenses incurred 
in the prosecution of this action; and 

i Pubviding such other and further relief as to this Court 


may seem just aid proper in the circumstances with respect to Counts 


t 
| 
United) from the aforementioned tender offer or proposed Sale or merger ‘ 
Two and Three. - 


Solomon H. Friend 
Bass and Friend 
Office & P.O. Address 
342 Madison Avenue 
’ New York, New York 
OXford 7-6664 


[>| CLinerf dhe lay: | 
vionroe L, Inker ; | 


Crane, Inker & Oteri. 
Office & P.O. Address 
20 Ashburton Place f 
Boston, Massachusetts 021083 
(617) 227-4882 


| le ee 
[s/ Aaa bbb foe 
Hatvey A. Silverglate 
Crane, Inker & Oteri 
Osfice & PO Address 
20 Ashburton Place 
Boston, Massachusetts 02108 
(617) 227-4882 
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A. 6879 
COMMONWEALTH OF MASSACHUSETTS 


SUFFOLK, SS. 


FRED HORENSTEN, being duly sworn, deposed and Says, 
that he is one of the plaintiffs in the within action; that he has read the 
foregoing SECOND AMENDED COMPLAINT and knows the contents 
thereof; that the same is true to his own knowledge, except. as to 
matters therein stated to be alleged on information and belief, and 


that as to those matters he believes it-to be trie. 


Fred Horenstein 


Sworn to before me this 
third day of February, 1969. 


, isha a a “7 ty 


(04 \ Aono 


:~_Notary Public 
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Map Majority Stockho!cars : Outstanding stock consists of 9€3,119 shares! 

1 of Class A nonvoting snares and 113,930 Class 3! 
set y> . ‘ . é s . 
.. Of Waddell & Reed “voting shares 


A t h | Annotncement of the Cont!nental Invest. 
4cTéce Ss i} Sk ac. ¢ ; ment oifer came a few hours after disciosure| 
a) © 0 Cu LaTCS that Waddell & Reed's top management had! 
‘ . ; been reshuined following the resiznation of 
+} ; coe Nohert W. Wagner as presicent. Tae 42-year- 
Continental Iny estmient Purchase . Git Mr. Wagner was replaced as president by 
* Needs United TFund Vote: New! Cv-year-oid Cornelius Poach, first vice presic 


ae ‘ es z ,Gent and general counsel. 
~. Waddell & Reed Chie Picked| : 
: - a } 


* ? Mr. Roach is also president of United Fund 
para : ‘ “and he continues to hold that position. The new! 
By a Watt Stacet Jouaxat Stay Reporter : , president coined ip fund manager in 1931 as: 
KANSAS CITY—Holders of the controlim pies eo aap csp sacra t 
stock in Waddell & Reeu Inc., 2 mutual fu Considered by many an attractive take-over .. 
manager, have agreed to sell their holdings t . *arget because of iis management of mutual 
, Continental! Investment Corp., Boston, for $50 funds with about $3 ition of assets, Wadde!! 2 | 
"* share. Waddell & Reed St9CK was guoted yes. : Reed has drawn acquisition Proposals from a} 
s+ terday at seg bid, $63 asked, : number of companies. In recent weeks there: 
we Completion of the Sale {s subfect to Cont!.| ded iia some signs of dissension ene 
Rental being tendered more than so~ of Wade ee : ji 
. del) & Reed's outstanding shares and approva Last week, Mr. Wagner sald directors were | 
by United Fund Inc, Snarenholders of h meeting in New York to consider an acquisition | 
change in control, United {ts an tavestm ntl _ Proposa. by a company In a business “related”? | 
company with three mutual funds, distribu af to the financial field. Less than a day later, 
and managed by Waddell g: Reed. | Mr. Waddell, dented that a meeting had been! 
Directors of both Waddell & Reed. int called for that purpose., * 
United Fund have approved the pronosed ten . In recent years, presidents of Waddell & 4 
Ger. And holders of majority of Waddell & * Reed haven't been noted for long office ten- 
Reed's voting stock have asreed to tender their “ures. In the past nine years, a half dozen pere 
Shares subject to completion of a {inal con. 
tract, 
° 


- Continental Investment was formed in May 
19¢3, Its primary business {fs insurin= 
3 hak : uring mortgaz lode roti t rald CL say 4 
lenders against los3 on their residential morte cluded election of Gerald Giibert, Si-year ea 
- gage loans. Its charter provides it may enzaze vice president, finance, as executive vice presi 
oy fot . ‘ nm a 5 . hs Iie ’ e' id 
in other types of business, Te] ; of. eta li ie 
at . . 
ine «coe Waddell & Reed publicly entered the 
pea | icc agi Qt $22.50 a share. The Merger sweesstakes in Sensi when diver.| 
t S$ currently quoted over the counter at ifying Minnesota EB F ee Stinn i 
about $29, : . Sitying Minnesota Enterprises Ine., eller Dos | 
. Line - - - { \. . ~ a to 
» GD Ln 4 sede BENGALS Lids Le pranined to ouy controle} 
sige slockolders of Waddell & Reed ling Interest ta. the miutual fund adviser. 
; include Chauney L, Waddell, chairman, who} . : Shortly thereafter, discussions were launched | 
bodepe members of his family owns 31% of the with Chicago Title & Trust Co., but they lasted} 
— ponents on Joe Jack Merriman, vice only about two weeks before being broken off 
schlesaga Mclase has a 20¢ interest. In addition Without explanation. Minnesota Enterprises 
skein spatter ah : : xplanaiion, Mi Enter 
ora. pep ome Del., investors includ. subsequently abandoned Its acquisition efforts, 
* aa hee ta ee Delll Management Ine. Other companies mentioned as possible buy: 
Wipsccm cer bail ge children of Georgo T, ers have Jacluded Transamerica Corp., Beneti+ 
760 Cusont Weymouth, own! * cial Finance Co, and Houschold Finance Corp. 
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os . , 
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fons have held the fob. Mr. Wagner was pre-! 
ceded by Joe Jack Merriman, now vice chair: 
MAN Anu wwter ot o 2065 interest. Other man- 


eégement changes announced yestercay in-! 
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In October 2963 the company went public by 
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_ EXHIBIT "B" TO AFFIDAVIT 
-_ OF H. A. SILVERGLATE 


Exhibit 4 
Statement of Albert D. Jordan, 
dated February 28, 1969, ‘n 
opposition to motion for leave 
to file second amended complaint 


in Horenstein v. Waddell & Reed 
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managemens company commonly 


are residents oF the 
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é& R") is the investment manager and disverio 


is &@ wholly owned subsidiary or 
in accing as a broker and cealer in sec 


menoershap on tne Pacific POC Dae 


aerendants are officers an 
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ote te 


EXHIBIT 4 


3. United is a Delaware corporatio 


& Ris a New York corporation having its office 
at Kansas City, “Missouri, % wrich also has offices in New York 
primarily in connection with 
che shares of United. 
‘than Waddell, who resides in 
City in the Western District of Missouri. 


4, This action is orought to rescind tne investment 


Cov imGlisy 


een United an 


in the internal United by W'& R. Such clain 
ere allezed to arise und the Investment Company Act 1940 
(15 §80a-1, et seq.), the Investment Advisers Act of 1940 
(15 USC §80b-1, e+ seq.) and the Securities Act of 1934 


(15 USC §78, e+ seq.). Service of process in the action was 


made on the defendants Merriman and Roach at Kansas City, 


Wissourl, pursuant to the special jurisdictional provisions 


of such statutes. Venue is sought to be maintained in this 
acts relevant 
have occurred 
Gistrict. A prior motion to dismiss or + 
to 15 USC §1440a was denied by an order of Judge Tyler witnour 
prejudice, however, to renewal when tne facts involved relating 
o the alleged acts and practices of the corporate defendants 


snould be clarified. 


5. By the instant motion, plaintiffs seek +o addy 376 


two new common law claims against the individual defendants 


a 


-_ 


Merriman and Waddell arising out of their ownersnip aad 


recently planned disposition of a portion of the stock of 
W&R. We submis thas such motion snould be denied. I 

seeks vo add essentially un welate G claims and causes of 

action (rather than to amend the existing complaint). The 
effec. of the relief _ soughe would be to expand improperiy 

1e@ jurisdiction and venue of this Court over the non-residents 


indiv:.dual defendants who have appeared in this district to 


2 MMA - PS a = 
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ry 
oO 
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@ 
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Tne effect of velie? sousnd would 
elso 5: to involve the corporate defendants in the harassment 

or litigating contentions relating to essentially personal 
éacvivicies on the vart of the ind ividual dez fendants. Zurtner- 


more, DSiainvitrs will sustain little or nodmage by the denial 


Coates 


motion since they can, on proper service in districts 


WALA venue is properly laid, maintain the sare claims as 


= 


aAGepée: .dent actions against such individual de.vendants 


PRICR PROCEEDINGS 


6, 


was instituted on October 2 


a 2 
araused and was abusing its position as investment adviser 


m.nager of United.to misuse investment information and 


opporsunivies of United and so arranged She purchase and 


Sale of portfolio securities as to benefit by the payment of 


urnnecessar Process was served in 


~y brokerage commissions. 


the accion on thirveen (13) inéividual named defendants A a7 


above named together with other individuals who ere directors 


New York. The action 
sucn non-resicent defendants by the 
Juage Tyler. for lack of jurisdiction and proper venue. 
The deSendants riman and Reach appeared and have not so 
‘moved, 
7. While the parties were engaged in she resoluti 
of preliminary discovery matters, W &R, KCSC and she ap 
indivicuail defendants movedfor Gismissal or ¢ranszer. 
movion, as previously stated, was-denied subject to 


by Jucgs2 Tyler wno also allowed plaintiffs leave to amend their 


compiaint, if they so chose, to clarify the issues involved in 


he propery selection of venue. 


THE PRESENTLY AMENDED COMPLAIN? 
S' amended complaint was served June 
consists of the allegations set Porth in the 
of action of plaintiffs! proposed secend amended 

comple .¢ and alleges tnat Waddell, Merriman and Roacn control 
and cc.rinate the activities and policies of both W& R and United; 
that, .ince September 1, 1965, W &R has arranged the gurchase- 
and sale of United's portfolio securities through KCSC in orde 
to enable it to earn brokerage thereon rather than through othe 
end more favorable brokers and markets and. has otherwise exploited 


its position as investment manager of United ¢o make brokerage 


commissions paid by United a vehicle of benefit for W&R A 318 
wholly owned sudsi The ame complaint 
alleses that the management agreement between United 
and W & R which 1 @ manage fees otherwise payable 
towW&R by Unit: ni on of the net profits of 
KCOSC from such activities is improper and that the sharenalder 
approval Gheveae was obtained by false and misleading proxy 


The amended complaint seeks rescission of ¢: 


* 


“AD 


management agreement together with an injunction 
and an accounting for such allegedly improper and unlawful 
activities on the part of W & R and KCSC, 
PaUrose. Nay CLAM 
' proposed seedud complaint 
causes of action. The Parse or 
30, 1959, Waddell and Merrir 
families own and control the majority of the voving 
oc WG R, Rad eerecd to. cel reir W& R stock to 


Conti: ental Lavestment Corporation of Boston, Mass. at a price 


of Soc per snare and that such transfer of control would 


have 72@ result of depriving KCSC of its membership on 
the Pasific Coast Stock Exchange, thereby inhibiting KCSC 
and practices presently complained Oz’. 
nien 
CS, ineluding Marrim and 
vhe result of orofits accrued to W & R and KCSC 
acts ard practices presently complained of. On 


sucn sroposed new causes of action plaintiffs seek an 


injunction against 


to the sale of 


navively, impressing a truss 
mited upon the proceeés 


of all causes of action, 


their 


"the defendants" (apparently including 4. 


W & R stock or, 
or 


respect 


plaintiffs seek an-award of counsel 


fees and expenses incurred in prosecution of this action 


THE ESSENT LALLY UNMERTTORIOUS 


CHARACTER OF THE Naw 


LO. Ie should not 


4 


essentially unmeritorious char acy 


be amiss briefly co note th 


CLAIMS 


. 


ror the new 


319 


on which plaintiffs seek to disrupt 
¥ 


one individual defendants ithough Gefendants' 


1s nov spécifically grounded on legal 


insufficiency. ucn claims are based on recent occurr 


“4 


Co nov arise under federal lew and are related to plat 
claims and contentions only in respect of 


eir second cause of action, > 


= 


purport to anticipate that transfer of more than 51% of 


the stock of W & R will result in tne loss by KCSO of ios 


on the Pacific Coast Stock Exchange. Such Slain: 
Oo < 


saneled speculation is based on she rules of that exchange 


provicing that membership shall be limited so individuals 


"whose chie? business is that of transacting business as a 


oroker or csi in securities”. It is, of course, impossibdle 


+O per ceive now a change in corporate ownership wiil necessarily 


ero posed new causes of action are, at most, 
vo the original claims and mus¢ th rereby be 
under FRCP 15(d) rather than FRCP 15(a). 


D 


a change in the business endeavors of a subsidiary. 


@, it should be equally opvious that the purchaser 
3 HR shares which is about to pay a premium, according 
vased on the securities exchanse onverations 
wih ODVLOUSLY aSsure ivse 
deprived of the expectation of 


om 


revenue from tni 
SS oWn purenase. Moreover, plaintiffs? conventions 
are, on cneix dependent upon jurisdiction over botvn 


; Source oy 


Py! ad a * - Mt s 2 x . < haw -, 
Merriman and Wa » aS is hereina 


¥ 
—— 
Lhacive. OS 


eal 


momstrated, 
there is no basis of juris 


diction over Merriman, 
of action will: fall. of its own w 


proposed third causé 
if possiple, even more extraordinary. 


Its gravamen is 0 


of a supstantive claim for atta¢nment or other 
Gerendants'! 
theirs Wo & R stock. This is so because 
nesvrasn 


receipt from the projected sale 
the 
ining the sale 


are plainly nonexistent.* 
proceeds 


Sida 


However, 
Val 


0 


issue in the 


raha tlyi anil there is no basis of 


a | 
oe isn 


eries Co., 17 F.R.D. 86 (D. Dela. 1954). 


My che price is in any 
vay releted to acts and practices 
OL action, 


to be received and not the sale 
the allegedly unlawrul 
Gescribved in the proposed first cause 


PLAINTIFES ! get ae COURT LITIGATION A 
AGAINST THESE DEFENDANTS 


mr 


Lr2 claims now sougnt to be added to the allega- 


“a4 * on 
rangement s 


ViGl..ckon of i svi ey de: Tox 
Ci Sex mex ' j i j SCGLONS ALSO 
prousgnt o 

sucn prior ictions, shareholder 
than tnese plaintiffs had charged inter alia that 
Tees being paid to W & R and its predecessor were 
excessive -anc not related to the cost of producing such 
invesemens advisory services. Such shareholder 
alleged that W & R was guilty of engaging in giv 
reciprocal orokerage practices. The s 


such earlier stockholder litigatio 


ali such claims were dismissed on the : formula 


for the computation of the management fee was prospectively 
W& R agreed that it would not, for a period of 


seek or accept an increase in such rates. 


A 


L4. In their State Court action, these plaintiffs 
alleged that the arrangement by which W & R and KCSC profited 
from the Girection of brokerage on United's portfolio srans- 
actions and retained a portion of the net profits of such 
activities, would nave been proscribed by the Ssetvlement terns 


the i stocknolder action if the matcer nad been ozvou 


SAS 
to del 


4 
to the attention of the State Court at that time and, accordingly, 


the arrangement snquld be considered as a violation of she 
earlier decree and/or she settlement Stipulation on which 
was based, is, nowever, obvious that these -defenéar 
rdly oe in contempt or otherwise liable for f 
comply wit inviffs' version of what ought to 
decree especially as the plainti 
two of some 500,000 shareholders of United who also 
might well have their own versions of what ought to nave been 
the settlement terms. Furthermore, to the exten sett lemens 
or may be considered to be a separately enforce- 
aole contract, its basic terms incorporate by reference the 
very investment management agreement alleged to be 
of plaintif?s' common law pendent jurisdiction claims in 


tne present action before this Court. 


THE PURPORTED AMENDMENT SEEKS IMPROPERLY 
ZO EXPAND THE JURISDICTION OF THIS COURT 


5), % is of course fundamental’ that the limited 
jurisciction of the federal judiciary be not misused by tne 
J 3 

¥ 


aggregation of ancillary claims lacking a basis of federal 


jurisdiction with other claims which may have a federal basis. 


Moore's Federal Practice 9715.02[02]; Falls Indus¢rs 
v. Consol. Chem. Indust 1c., 258 F.2d 277, 285 (c 
icularly true where the aggregation is 
formed retroactively as in thepresent case, 
unrelated issues of 
reover, as the parties asserting federal juris- 
Showing a basis for 
@ subject to which 
Chey have devoted no attention in their moving papers. 

16. At best, it is doubtful that this Court nas even 
Subject matter jurisdiction of ¢he claims sougnt to be added 
excepy as a matter of diversity jurisdiction pursuant to 28 

uch pasis of sudject 
ana Roacn surely,have a 


née venue of the action on such common law claims 


agalase them oersonally (rather tnan as participants in a 


corvorave venture) must be laid ot New York. Tne claims 
ved a Dilaintiffs! present amended complaint, which are 
the same as the first count of the proposed second amended 
comp Laint, premised federal subject matter jurisdiction on 
the ulleged existence of a federal question and the principles 
of pendent jurisdiction established in Hurn v. 0usi ler, — Vans 
53 S. Ct. 585, 77 L.Ed. 1148 (1933). Even to the 
< that tne principles of pendent jurisdiction may nave 
relaxed by United “Mineworkers v. Gidds, 383, U.S. 715, 8&8 
S. Co, 1130, 16 L.Ed. 218 (1966), it clearly cannot be made to 
morc.ce with plaintiffs! original federal claims the new and 
plainty common law claims involved in the causesof action now 


proposed to be added, 


17. Plaintiffs! presently pending claims alleged A 


essentially sel? dealing mismanagement of the business 
and az United by Wo& R bovh directly and through 
the ities of KCSC, its wholly owned subsidiary, which 


are iegea vo constitute primarily violations of she investment 


# 


Company Act of 1940 and she provisions of she investment manage = 
ment agreement between United and W & R which are regulaved 
Dy such federal law. The claims sougnt to be added, on the 
otner nand, alleged shat the individual Gefendants,oy tne 
proposed sale of ir W&R svock, are about to prejudice 
the business position of both United and W & R and that she 
amount they are about to receive for their stock in a trans- 
action with wholly unrelated third parties is predicated in 

y or W & R and KCSC to obtain and retain, 

& portion of the brokerage commissions 
paid by Unit on its portfolio transactions. Apart from the 
inconsistency between the presently pending claims and the 
pEepenss second cause of action,*it is clear that tne proposed 

econd cause of action is predicated on local corporate law 
and axises not out of the matters and transactions presenvly 
alleged but, rather, in Spite of them. The pro; Gc Sneed 
cause of action is simply the assertion vtnat, as a matter or 
local state law, plaintiffs have a derivative and substantive 


to destrain funds and assets of the defendants to be 


Plaintiffs! present ly pending ‘claims assert that the vartviciva- 
tion of KCSC in brokerage being paid by United On Ics Dorviolis 
sransactions is unlawful az nd wrongful. The proposed second 
cause of action alleges, conversely, that any individual 
action oy the majority sna. arenolders or W& R, calculated to 
imperil the continuance of such activities 45 prejudicial 

to the shareholders of United, 


Teceived in an unrelated* thing Party transa Sionms. Even 


i? this Court Mignt find shas 2¢ has. the Dower $o sake A 325 


Ssusjecs masser Jurisdiction over the proposed Second and 


vhird causes of action, is Clearly appears “rem che considera- 


Sions Outlined. in Unit ted Mineworkers, SUBTS, thas, as a masser 
or discretion, L° should not do so since ae assertion o? such 


Dendent Jurisdiction mos convenience she Court in the 


disposision of all clains arising: out of she Same actual 
issues because vee Lssues vendered oy She proposed new clain 
have no substantial factual relationship to the issues involved 
in plaintirss' Presently pending federal clains. 


18. Moreover, 1¢ would be plainly ugjuss an improper 


So permis plaintizes so utilize the extraterritorial service 
and appearance of the non-resident defendants Merriman and 


Roach as a Gevice for bhe retractive assertion of in dersonen 
pee 


“8 


jurt: dLeston over such defendanss in respect of the proposed mew 
common law clains. Obviously, 4f such clains were she subjecs 
Of &@ separata suit on the basis oF diversity Jurisdiction, 
serv..ce would have to be made within the district. Raving 

Been unable to serve the defendants in tee district in respecs 
‘of Sheir presently Pending federal claims, the Court should 

not now impose its jurisdiction upon these defendants on 


SO be received by the 
to the alleged 
is markedly different Prom 
whether the corporate activities of WER 
wrongful. The legal issue raised by the 
Use of action is whether. such relationsnip, is 
ve basis for she destraint or Personal 
CS prior to Judgment on plaintirfs!' fed. 
Although is might be difficuls ote) 
action prior to she 
Pending federal and relas 
ntly pending Clains 
arate action ba : juris=- 
Pompe and posed shir oO that 
@ tangens uship of hardly 
& suffiet tion. 


A. $26 


the basis of the prior extraterritorial service fo She pur- 

pose of the proposed new common law claims and thereby enable 
the plaintiffs ¢o do indirectly what Shey cannot do directly. 
See Schwartz v. Bowman, 156 P 361 (SDNY, 1957), aff'd. 


sub. nom.; Schwartz v, wo 2d TSey (CA, oy 1959) 


; 
intern: tional tadites Garment Workers v. Shields & Co., 209 3, 
OSES V. Shields & Co., 

Supp. 145 (SDNY, 1962). ‘the Gistinction between the opinion 

of Judge Dimock in such cases and the opinion of Judge Fein- 
berg in Cooper v. North Jersey Trust Co., 226 F. Supp, 972 (1964) 
affords no comfort to the Plaintiffs in regard to their presents 
motion. Since Judge Feinberg's extension oF in versonam juris- 
diction based on extraterritorial service of S0th federal and 
non-rederal claims depended on the fact that the non-federal 
Claims in that case me¢ the same test of dependency as was laid 
down in Hurn v. Qusler, supra, and were "but different theories 
for relief for violation of a single right", Furthermore, 

none of the cases which extend the effectiveness of exctra- 
serritorial service so Strictly pendent non-federal claims 
cited by Judge Feinberg in Coover, Supra, were concerned with 
an attempt to use the same extraterritorial service as a juris- 
dictional basis for the assertion of clearly non=-federal clains 


4 


accruing more than a year after the service of process. 


THE PURPORTED AMENDMENT SEEXS 
IMPROPERLY TO EXPAND THE VENUE 
OF THIS COURT 


19. Substantially the same considerations apply to the 
improper venue effects of the “amendment” here soughs. Plain- 
Sifts had the burden of estabiishing venue. United Industrial 
Corp. v. Nuclear Setence Coro. of America, 237 P. Supp. 971, 
979 (D. Dela., 1964) (4n which case claims Similar to those 


here presented for destraint on the assets of the defendants 


were dismissed); Mastantuono v. Jacobsen Mfz. Co., 184 RP, Sup>. 
mene vs dacobsen Miz. Co., 
178, 180 (SDNY, 1960); Rava v. Westinghouse Electric Coro., 


90 F. Supp. 707, 708 (spny, 1950). In the instant case, 


i‘ we 


Plaintiffs have failed to allege in their complaint any 327 
basis fcr venue in this district in respect of the non- 
resident defendants Merriman and Roach. in fact, none exists - 
and their moving papers are devoid of any attempt to show a 
basis for venue in this district for the proposed new causes 
of action. 

20. As in respect of jurisdiction, the proposed venue 


must be proper as to each cause of action Bowles v. Edwards 


Mfg. Co., 57 F. Supp. 887 (SDNY, 1944). ‘The general venue 


statute applying to diversity of citizenship cases (28 USCA 
§1391(a)) does not Support venue in this district because 
mone of the plaintiffs reside here, and, except for Waddell, 
mone of the defendants reside here. The 1966 amendment of 
the general venue statute authorizing suit in the district 
"where the claim arose" is equally inapplicable since it is 
not alleged either in the Proposed amended complaint or 


‘in the moving papers that the arrangements for the sale of 


° 


defendants!’ W & R stock took place in the district and 

the facts are to the contrary.* Control Data Coro. vy. 

Carolina Power & Light Co., 22h RB. Supp. 336 (SDNY, 1967). 
21. No different result can de predicated on 

the provisions of the venue statute for derivative actions 

(28 USC §1401) which provides that venue may be laid in any 

district wherein tne corporate. beneficiary of the statute 


might bring the action. As previously shown, United is a 


The Class A non-voting shares of W & R are publicly traded 
and widely neld oy shareholders not Darties to the arrange- 
ment. The Class B voting shares of W &R are held primarily 
by Waddell, Merriman and a group residing in Delaware. 
Negotiations relative to the sale occurred primarily in 
Kansas City and, to a lesser extent, at Boston, which is 

the headquarters of the putative purchaser. 


Delaware corporation having its principal and only place of 
ousiness at Xansas City, Missouri. Although its shares 

are sola throughout the United States including New York 

such Sales are made by W & R in its independent capacity 

as an underwriter and not as an agent of United. Purchase 

anc sales of securities cn tne New York Stock uxchange is 

not enough, Control Data (supra) and, in any event, the actual 
brokerage arrangements for ee transactions are 


made by W & 


in its capa 
to the provision 


en SucA corpor 


piace of pusiness, dank a 


the di United 


do andt pdo 
vii s 


to have the venue of 


2 


2scric Indeed, even i 


Po 
Ve 
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n 
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purposes of venue 


eer enter an snasenoesneoecnene mash anne ne ceeewame 


Artists Theatre v. Nation 
1020 (SDNY 1967); Lumbde: 
Nate ts 3 Aste 
Souta Portland: Engineerin 
THE SURPOR 
AN IMPROPE 
22. The effect 
oresent movion is to add 
to the Gerivative causes 
Sucn joinder by indirec 


culd be accomplished diz 


Accordingly, 


alan 


may LO Pha at md 
manager O12 vuNavea 


city as corporate 

S of the investment management agree- 
tions. Having no office, officers, 
ecounts or corporate acsivities in 

no different or superior right 
derivative claims laid in this 

f corporate activities were abtri- 

er purposes, this is nov sufficient 

. Control Data (supra); United 


res Inv., 269 F. Su 


omens: micuel Caswalcy Co. Vv. 

g Co., 252 3. Supp. 149 (SDNY, 1965). 
TED END MENT WOULD ESFECT 

mn CONSOLIDATION OF CLATMS 

of the "amendment" sought by tne 

new and different causes of action 


of action now before the Court. 


vion is not permissible unless it 


ectly, 3 Moore's Federal Practice, 
the availability of "amendment" 


ne purpose of such new causes of 
the ordinary tests of consolidation. 


do not meet such tests Ponovitch v. 


(W.D. Pa., 1947), ‘ecause a judgm 


new causes of action would not bar any furth 
presently pending claims; the relief 
ror an accounting 

W& R and KCSC whereas the relief and Gamages in the claims 
vo be added pertain to independent 10% r the share- 
noiders in their personal t agefenses applicable to 
the pendingcla 
and the factual issues are, as previously. pointed out, 
unrelated. 

23. As we have previously shown in resvect 
issues of jurisdiction, the claims sought to te added 


5 he 


quite unrelated to plaintiffs! presently pleaded Investments 
Company Act claims now before the Court. The claims presently 
av bar assert culpable mismanagement of United by W &R and 
KCSC and are proughs 

the assertiothat by 

they must share 

coroorete activities. 

nave nothing to Go with corporate 

ACSC and, in fact, do not even concern those corporations. 
Accordingly, consolidation here indirectly 
etbvempted would be to confront the Court with 2 neterogeneous 
mixing of issues, and to prejudice the defendanvs in their 
ability to obtain separate counsel 


essentially personal claims against them now sought to 


$30 


acaded in this action. Launder Corp. Corn...» 


LO Diack 


ig 
Xoons, 


common law claims ¢o previous] ded 
arising under the Securities 1933 coulé 
not 2e served on the same attorneys appearing in respect to the 
6 
previously pleaded claims. 
fne consolidation here sougnt to be erfected 
improper and is nowhere suitably 
vne moving papers. The proposed 
wholly unrelated to the presently 
since iv is predicated on the assertion thas 
the stock of W & R would deprive KCSC of its 
memoersnip on the Pacific Coast Stock Exchange and seeks 
essentially an injunction against the sale. : No reason exists 
and none has been advanced why either Waddell or Merriman 
, sently 
indeed, 
the proposed second cause of action is to 
lock Waddell and Merriman into further continuance of the 
very practices which are claimed to be bad and improper by 
the presents cause of action. It is fundamental that joirder or 
Glains founded on unrelated issues of fact and law and 


secking inconsistent relief are improper. 


25. The proposed joinder in respect to the new 


action is equally improper. Whether the sal 


Wadéell and Merriman of their W & R stocie should be 
ined or a trust imposed on the proceeds is a m 


ee required to awaits outcome of che 


judgment or 
it should be noted 
factual issue tendered by plaintiffs! new third 


x 


= da, 
me OTace voxnacy 


is tne extent to which ¢ 
to accept for their 
eo have accrued from 
in tne present. causes of action. Such factual issues 
unrelated to che legal character Sics’ of th 
yah et ame the Subject of the ': 
ror no other reason than sat, 
obviously nave taken into account the allege- 
ently pleaded Claims in fixing the price 


LY cS willing to yey, 


CONCLUSION 
Tne amendment here sought amounts to nothing more 
than a further atvempt to narass and annoy the defendants 
Waddell and Merriman and incidentally the @fendant Roach by 


ai and unrelated claims and sy utilizing the 


pencency of the present action as a vehicle for such pursose. 


4 


Such "amendment" which should most charitably be considered 
an application for leave vo file a supplemental vieading, 
Snould be cenied for the reasons nereinabove stated. 

the foregoing statement is subscribed and affirmed 
oy the undersigned under penalties of perjury. 


paved: .New York, WN. Y, 
February 28, 1969 
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Exhibit 5 
Reply affidavit of Solomon H. 
Friend, dated March 19, 1969, 


in support of motion for leave 


to file second amended complaint 


in Horenstein v. Waddell & Reed 


UNITED STATES DISTRICT COURT an a 
SOUTHERN DISTRICT OF NEW YORK 332 FILED IN Cu 


APR 9 13969 | 
oP | 
| 


| 
| 
| 
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FRED HORENSTELN and JOSEPH SCIUTO, : Poe. 

’ j ' ; 

Plaintifts, { 7 

67 Civ. 6175 

-against- 

WADDELL AND REED, INC., JOE JACK :  PLAINTIFFS' | 

MERRIMAN, CHAUNCEY L. WADDELL, REPLY AFFIDAVIT | 

CORNELIUS ROACH, UNITED FUNDS, INC Q | 
and KANSAS CITY SECURITIES CORPORATION, 


Defendants. 
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STATE OF NEW YORK ) 
) Suis,% 
COUNTY OF NEW YORK) 


SOLOMON H. FRIEND, being duly sworn, deposes and says: 


I am a member of the firm of Bass & Friend, attorneys» 
for the plaintiffs herein. I submit this affidavit in reply to 
Setendanien? statement opposing dindnetees' motion for leave to 
serve an amended complaint herein. 
The essence of defendants’ opposition is the contention | 


that plaintiffs are seeking to add wholly and totally unrelated 


causes of action to the cause of action originally pleaded herein 
and that the effect of the amendments would be to expand impro- 


perly the jurisdiction and venue of this Court over defendants 


| 
| 
| 
| 


Joe Jack Merriman and Chauncey L. Waddell. Defendants contentions 


are patently without merit. 


1) The two causes of action sought to be added by the 


instant amendment _are premised upon the identical facts alleged 


il in the ieee decine ef action. .Iindced, the ws 7, 

| sought to be added by the arienument repeet, reiterate and 
incorporate all of the allegations of the eteteas cause of 

action and merely) 2dd. facts which have just occured and come te 
plaintiffs’ attention, nameiy, that the individual dofendants, 
Waddell and Merriman and the corporate defendant WRI, are planning 
to transfer control of WRI to Continental Investment Corporation 

! and that said transfer, if consummate:'’, jeopardizes the ability 

| of Kansas City Securities Com oration, WRI's wholly owned sub- 

| sidiary, to purchase and sell portfclio securities for United 
Funds, Inc. and for other customers which would result in a 

ll substantial reduction in the management fees payable annually to 

| WRI. The original cause of action deals directly with the 


operation of KCSC and alleges that the said reduction is presently 


the equivalent of 50% of the total net income of KCSC and that 

| plaintiffs are entitled, retroactively and in futuro, to 100% of the 
profits. Obviously, the transfer of control to Continental 

| jeopardizes plaintiffs' rightsin and to che future benefits of 
KCSC. The second cause of action, therefore, seeks to enjoin the | 
transfer and, obviously, is based upon the same facts as give 

/ rise to the original cause of acrion. If Biatneeten’ contention 


is correct, the business of KCSC constitutes a valuable asset to 


i plaintiffs and united. If the transfer of control is allowed to 


| take place during the pendency of this action, defendants, in 


i &tect, will be divesting plaintiffs and United Funds, Inc. of 


| 


it ; ; ; , 
hae asset constituting the very heart and crux of the original 
NH ; 

| cause of action. 


| 


A SS8 
By the thira couse of action sousht to be added by the 
amended complaint, plaiuciffs seek, in the alternative, to 
impress a trust fur the benefit of United upon the proceeds 
received or to be received by the defendant shareholders of 
WRI as a result of the Sale of WRI stock to Continental. Here 


too, the underlying facts relating to this claim are identical 


with the facts pleaded in the original cause of action. Here 


too, all that plaintiffs seek by the amendment is the broadening 


of relief to cover the circumstance created by defendants' plan 


to transfer control of WRI. In this connection, the third 


cause of action merely adds the allegation that a substantial 


} 

‘j 

portion of the proposed purchase price per share of WRI stock 
| 


is attributable to the earnings reflected by the profits received 


by KCSC - only 50% of which were previously credited to United 


| 
| 
: 


in reduction of United's management fee. 


‘2) The amendments do not impronerly expand the 


jurisdiction and venue of this Court. 


The amendments do not seek to add defendants who-are not 


| 
| 
| 
| 
| 


| 
already subject to the jurisdiction of this Court. The individual 
defendants, Merriman and Waddell and the corporate defendant 
ew KC EC ; 


Wiha pate already subject to the jurisdiction of this Court under 


the Federal Securities Laws by virtue of the allegations in the 


SSS ae Se SPS aM NNO 


original cause of action that the defendants!’ dealings through 


KCSC constitute a violation of the Federal Securities Laws. The 


amendments merely seek to expand the form of relief based upon 


the same violative basic allegaticns. In effect, defendants are 


seeking to pyramid their illegal gains by selling off mae 
stock at a substantial multiple o. value, stemming from their 
violations of the Federal Securities Laws. The two amendments 
sought to be added merely seek additional alternative forms of 
relief by virtue of the same violations of ederal Law, to wit, 
defendants' failure to return to plaintiffs and United Funds, 
Inc., 100% of the profits realized by KCSC from securities 
transactions referred by United's investment advisor (WRI) to 
KCSC, The pecuniary benefits thus realized are originally the 
property and assetSof United, and any attempt to dissipate, 

or destroy such benefits, either by the transfer of control or 
the sale of defendants' stock, should be brought within the scope | 
of the instant lawsuit so that full and complete redress can 

be realized in the instant action. 

Defendants' opposing papers suggest that plaintiff 
should commence another: suit in Kansas City to obtain the relief 
sought by the amendments. The transparency of defendants' 
suggestion is obvious. No purpose would be served in requiring 


plaintiffs to commence another suit in Kansas City based upon 


the identical allegations of wrongdoing set forth in the instant 


cause of action. If defendants are seriously interested in 
avoiding harrassment, as their opposing papers suggest, that 
objective can best be achieved by avoiding multiple suits and 
the fragmentizing of the same claim and same cause of action 


into independent actions against individual defendants. 
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3) Rhaintill's” propesed new causes of activa arc awend-| 
, ments to the original cause of actiun and sgt supplemental chere to. 

As above nuted, the proposed causes of action do not 
seck to add new parties nor to add facts unrelated to the 
original claim. They are based upon the same allegations as the 
original claim and merely seek to broaden the scope of relief 
to prevent defendants from dissipating the benefits and assets 
sought to be recovered and safeguarded for plaintiffs and United 
Funds. As such, the proposed new causes of action are amend- 
ments to the original claim. They do not pose new and unrelated 
facts or issues of law and consequently, no jurisdictional 


problems are posed by the amendments. 


4) FRCP i5(a) provides that leave to amend shall be 
freely given when justice so requires. The law is well settled 


that if the proposed amendment alleges facts or circumstances 
which may be a proper subject of. relief, the suitor, in the 
absence of sufficient reasons for deny’ag him this opportunity, 
should have a chance-te-test his claim on the merits. A narrow 
pleading rule should not be applied to foil an honest plaintiff's 
efforts to gain redress. In examining the circumstances which 
might justify denying an amendment, the Court normally focuses 


on the resultant prejudice to defendant. Middle Atlantic 


Utilities Co. v. SM Development Corp., 392 F2d 380 (CA 2, 1968). 
Applying this principle to the case at bar, it is clear | 
| 


that the amendment should be allowed. No prejudice can or will 
result to defendants. Indeed, to require plaintiffs to file 


another suit in Kansas City or elsewhere will work the very 


one ee ee ee ee + aoe 


t harrassment whien Geceudants conteud they wish to avoid. All 
f 
VO the parties are betore the Court here and ail of the facts 
i 


' 
' 


, Necessary to gain tuli and complete redress of plaintiffs‘ claim 
iv ee ae 

; Mave been properly pleaded. As such, piainctliits should have a 

il 


i Chances to test their claim on the merits and to obtain full 


redress in the light of all of the circumstances. 


WHEREFORE, plaintiffs' motion for leave to file a 


' second amended complaint in the form attached to the motion 


i} 
as Exhibit A should be sranted. 


i MAls 9 GAL 
SOLCHOM H. FRIEND 


Sworn to before me this 


[GFaay of Rise A , 1969. 
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Exhibit 6 
Decision of Tyler, D.J., of May 26, 1969, 
on motion for leave to file second amended 


complaint in Horenstein v. Waddell & Reed 


13 Fed. Rules Serv2d 18a.41, Case 2, p. 330 


Rule 182 13 Fepenat Ruues Service 2d—Casrs 


HMORENSTEIN v. WADDELL & REED, INC. 


US Dist Ct, SUNY, May 26, 1969 
13 FR Serv2d 180.41, Caso 2 


18a.41 [15d.11] Supplemental pleadings; pendent jurisdiction. 

In stockholders’ derivative action attacking the management of a mutual 
fund’s brokerage transactions, where the original pleading alleged in essence 
that the defendants liad taken the property of the fund, were required to repay 
what they had taken, and should be prohibited from taking more in the future, 
the court had pendext jurisdiction of an additional cause of action alleging that 
defendants had tuken the property of the fund, that defendants were seeking 
to convert that property to their personal use by selling it, aud that plaintifis 
had a right to have cituer the sale enjoined or to have the receipts of the sale 
sequestered pending determination of the underlying suit, sinet both causes of ac- 
tion derived from a common nucleus of operative fact. Plaintiffs therefore 
would be allowed to supplement their complaint by adding such cause of action. 
The court, however, did not have peadent jurisdiction over another cause’ of 
action relating to the sale of the stock of the fund’s investment manager, which 
would allegedly deprive a subsidiary of its seat on a stock exchange, resulting in 
a substantial loss to the fund. This contract claim did not arise from a common 
nucleus of operative facts with the claims in the original complaint. In any 
event, the court finds that the interests of judicial economy and fairness to 
litigants would not be served by adding that claim to the action. 


42a.1 [420.4] Consolid+i on of actions. : 

Two shareholders’ de:.\ tive actions will be consolidated where the claims in 
each complaint arc identical in almost every respect. The proposed amendment of 
one complaint to add « cause of action which stated an alternative basis for relieZ 
on the claims already stated in the complaint did not change the nature of the 
suit sufficiently to forcelose consolidation of the two actions. 


Trier, District Judge. Two motions in these cases were argued together before 
me. The first is a motion by defendants under Rule 42(a), FR Civ P to have the 
eases consolidated for all purposes, and for certain alternative and ancillary relief, 
The second is a motion by plaintiffs in Horenstein to amend the complaint pursuant 
to Rule 15(a), PR Civ P. For a gencral description of the Horenstein litigation and 
varions jurisdictional and venue problems already decided by this court, see my 
memorandum in that case filed May 29, 1968, much of which is pertinent to both 
actions before me. 


a 


oe 


= The Parties 


For purposes of these motions, a general description of the parties will suffice. 
Both actions are brought derivatively by sharehvlders of United Funds, Ine. 
(“United”), an open-end diversified investment company, commonly called a mu- 
tual fund. The defendauts are Waddell & Reed, Ine. (““W & R”’), United’s in- 
vestment manager and underwriter, Kansas City Sccuritics Corporation (“IXCSC”), 
a wholly-owned subsidiary of W & lt and a member of the Pacific Coast Stock Ex- 
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13 Feprran Russ Service 2d—Cuaszs Rule 18a 


change (“PCSE”), and individual defendants who are or have been officers and 
directors of United and Wé&R.,! 


26, 1967, and the Rusk 
, have much in common. As indicat 


upon the Investment Company Act of 1940 
Tities Exchange Act of 1932, 15 USC §§ 


cost of United’s seenri 


Another allegation is that the defen 
rected give-ups” to enrich themselves at the ex 
give-ups occur because the lar, orders of institutional investors are 


from these large trades is 


2 For example, both complaints contain allegations that defendants “interposed” 
unnecessary brokers between United and the buyer or Seller of the security by fgi]. 
ing to use the so-called “Fourth Market.” 

3 Presently brokerag 
for ten 100-share order 
cheaper for the 
1963), CCH Fed See L Rep 6769 

*The method for accomplishi 
since the \New York Stock EF 
broker has ontributed nothing to the transaction. See generally, Rel No. 34-8239 
(Jan 26, 196 » CCH Fed See L Rep ’67-69 Decisions ¢ 77,523. 

5 There is a least one type of « 


Sive-up” that is not lireeted by the customer, but 
rather eer the broker, 


often complicated, Particularly 
give-ups where the recipient 
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Rule 18a 13 Feverau Ruzes Service 2d—Cases 


increasing attack because it involves a clear conflict of interest on the part of the 
investment manager.® 

The final claim common to both complaints is that W & R awarded United 
brokerage to New York Stock Exchange (“NYSE”) member firms in exchange 
for their direction of brokerage on other transactions to KCSC.7 This practice 
is known to the securities industry, as well as to certain other American industries, 
as “reciprocal business.” Plaintiffs claim that the full benefit of this practice 
should have inured to United rather than to W & R through KCSC. 

The Ruskay complaint makes one additional charge—that W & R caused an ex- 
cessive turnover of United’s portfolio, a practice commonly called “churning.” It 
is alleged that the purpose of this practice was to generate more brokerage commis- 
sions, and hence to afford to the defendants a greater opportunity to use the other 
illegal practices described in earlier sections of the complaint. 


Wt. 
The Proposed Horenstein Amendment 


Plaintiffs in the Horenstein action seek to amend their complaint by adding two 
new “causes of action.” The proposed amended complaint groups all the claims 
described heretofore under the heading “first cause of action.” The proposed 
“second cause of action” re-alleges all the substantive and jurisdictional para- 
graphs of the original complaint, and further alleges the following: that the in- 
dividual defendants Merriman and Waddell are about to sell a majority of the 
eommon stock of W & R to Continental Investment Corporation (“Continental”), 
an unrelated third party, by subscribing to a tender offer by Continental; that the 
transfer of control of W & R to Continental will deprive KCSC of its seat on the 
PCSE because of certain rules of that exchange; and that the loss of this seat 
will cause a substantial loss to United because certain portions of KCSC’s 
brokerage commissions are remitted to United under the investment advisory con- 
tract, 

The third cause of action re-alleges the paragraphs of the first two causes of 
action, and also alleges the following: that a substantial portion of the value of 
the W & R shares being sold is attributable to the gains of W &.R from the 
illegal practices alleged in the first cause of action; that this increment is an 
asset of United; and that the prese.t shareholders of W & R, including defend- 
ants Merriman and Waddell, are about to convert this asset to their own use. 


IV. 
The Motion to Consolidate 


[42a.1, 422.4] Defendants have moved for a stay in the Ruskay action or, in 
the alternative, for a consolidation of the two actions for all purposes pursuant to 


©See, Rel No. 34-8239 (Jan 26, 1968) CCH Fed Sec L Rep ’67~69 Decisions 
{ 77,523 at p 83,080. 

7 The alleged motivation for this practice is somewhat different from that of the 
usual reciprocal business arrangement between a: NYSE member and a non-member 
broker. In the normal situation, 1 non-member broker cannot be compensated for 
his customers’ transactions executed on the NYSE because the exchange does not 
permit non-member (liscounts to brokers. To attract this type of business, many 
NYSE member firms reciprocate to non-members by referring off-Exchange broker 
age to them. 
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Rule 42(a), FR Ciy 


the reasons stated below, consolidation 
adequatel 


litigants and the court, and a stay of the 
Rusk d. 


Proposed amendment to the Horenstein 
etions ought to be co 


us, 
efendants 


will be stated iu Part V of this o 
plaintiffs in Horenstein should be permitted to add t 
action,” but should not be permitted to add thet 
Thus, there is raised the question of whether or not the ad 
cause of action changes the nature of the Horenstein s 
consolidating the two actions, 
T conelude that it does not. The third cause 


ause of action,” 
dition of a Proposed third 
uit sufficiently to foreclose 


nt and, per- 
Aue ye i tender offer and 
sale, 


Accordingly, T am convinced 
litigation consi 


8 The pertinent part of Rule 42(a) states: 
“(a) Consolidation, When 
are pending before the court, 
may make such orders concerning ¢ 
necessary costs or delay,” 
® Although I can understand Plaintiff,’ 
Preparation already completed in Horeng 
result in any rea] Prejudice under the sire 


counsel’s reluctaneg to share the pre-trial 


tein, it is not of sufficient magnitude to 
‘mstancea hera, 
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Vv. 
The Motion to Amend 


(15d.11] Plaintiffs have moved pursuant to Rule 15(a), FR Civ P, to amend 
the complaint to add a second and third cause of action. These additions are based 
primarily on the recent announcement of a tender offer by Continental for the 
shares of W & R and the indicated willingness of Waddell and Merriman to offer 
their shares, It is apparent thai ‘he proper rule governing this type of addition to 
the complaint is Rule 15(d), ¥X Civ P,!° which states in pertinent par’. 


“(d) Supplementel Pleadings. Upon motion of a party the court may, 
upon reasonable notice and upon such terms as are just, permit him to 
serve a supplemental pleading setting forth transactions or occurrences or 


events which have happened since the date of the pleading sought to be 
supplemented ... .” 


Of course, the fact that plaintiff moved under the wrong subsection is not impor- 
tant since it has not prejudiced defendants, and I will therefore treat the motion 
as one to supplement the complaint. 

The primary argument made by defendants in opposition to this motion is that 
the court lacks subject matter jurisdiction over the two claims sought to be added 
by plaintiffs.'!' Plaintiffs apparently rely upon the theory of pendent jurisdiction 
to establish the court’s power over these claims, !2 


[188.41] Any inquiry into pendent jurisdiction must begin with the Supreme 
Court’s landmark decision of United Mines Workers v. Gibbs, 383 US 715 
(1966). The Court there defined a more flexible approach to pendent jurisdic- 
tion by stating that a comparatively uncomprehensive relationship between the 
state and federal claims will suffice to give a federal court power to hear 


the state claim, but that such power need not be exercised in all instences. Thus, 
the Court stated a rels‘ively clear test for judicial power over these claims: 


“... Pendent jurisdiction, in the sense of judicial power, exists when- 
ever there is a claim ‘arising under [the] Constitution, the Laws cf the 
United States, and Treaties made, or which shall be made, under their 
Authority. ... ,’ US Const, Art ITT, § 2, and the relationship between that 
claim and the state claim permits the conclusion that the entire action 
before the court comprises but one constitutional ‘case’, The federal 
claim must have substance sufficient to confer subject matter juris- 
diction on the court.... The state and federal claims must derive 
from as common nucleus of operative fact. But if, considered without 
regard to their federal or state character, a plaintiff’s claims are such 
that he would ordinarily be expecied to try them all in one judicial 
proceeding, then, assuming substantiality of the federal issues, there is 


40 See Griffin v. School Board, 377 US 218, 226-27 (1964). 

't As I understand them, defendants’ argument that the court lacks personal juris- 
diction and venue is improper are premised. upon the conclusion that the claims are 
not pendent. For example, they distinguish this case from Cooper v. North Jersey 
Trust Co., 226 F Supp 972 (SDNY 1964) on the crounds that that case involved claims 
pendent to the federal claims. 

$2 Although ‘plaintiffs’ arguments are less than clear on this point, nowhere in 


their papers do they describe a theory of federal subject matter jurisdiction covering 
these claims, 
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power in federal courts to hear the whole.” (Footnotes and citations 
omitted.) 383 US at 725, 


But the Court went on to say: 


“That power need not be exercised in every case in which it is found 
to exist. It has consistently been recognized that pendent jurisdiction 
is a doctrine of discretion, not of plaintiff’s right. Its justification lies 
in considerations of judicial economy, convenience and fairness to 
litigants; if these are not present a federal court should hesitate to 
exercise jurisdiction over state claims, even though bound to apply state 
law to them, Erie R. Co. v. Tompkins, 304 US 64... .” 383 US at 726. 


With this guidance, I turn now to the two “causes of action” sought to be added 
to the compiaint. 

The third cause of action is relatively simple. In essence, plaintiffs allege that 
defendants have taken property belonging to plaintiffs (the cash savings that 
could have been realized by correct handling of the brokerage); that defendants 
are now seeking to convert those funds to their personal use by selling W & R 
stock; '3 and that they have a right to either have the sale enjoined or to have 
the receipts of the sale sequestered pending determination of the underlying suit. 
The original pleading alleged in essence that the defendants have taken the prop- 
erty of United and are required to repay what they have taken and should be pro- 
hibited from taking more in the future. It should be obvious that the third cause 
of ae on “derive([s] from a common nucleus of operative fact” and that plain- 
tiffs “would ordinarily be expected to try [both these claims] in one judicial 
proceeding... .” United Mine Workers v. Gibbs, supra, at 725. Indeed, it 
is surprising that defendants would even argue that this claim does not meet the 
test of pendency commonly used in the federal courts before Gibbs. Hurn v. Ours- 
ler, 289 US 238 (1933). Thus, I find not only that this court has the power to 
consider the third cause of action in this consolidated action, but that at this 
stage the interests of “judicial economy, convenience and fairness to litigants,’ 
United Mine Workers v. Gibbs, supra, at 726, demand that the court allow the 
plaintiffs to supplement the complaint with the third cause of action. See Elec- 
tronized Chemicals Corp. v. Rad-Mat, Inc., 288 F Supp 781, 785 (D Md 1968). 

To me, however, the second cause of action presents much difficulty. Although 
plaintiffs profess to re-allege all of the facts in the first cause of action to sup- 
port the second caus# of action, none of those facts except the existence of the 
investment management contract are relevant to this claim. As I understand this 
second cause of action, plaintiffs contend that United has a right to the use of 
KCSC’s seat on the PCSE so that it can receive its contractual reductions of its 
investment management fee to be paid to W & R. The only possible expectation 
of this scrt that could rise to the level of a legally enforceable right derives from 
the contract tstween United and W & R. This contract claim does not appear 
to arise “from a common nucleus of operative fact” with the claims in the 
original complaint. United Mine Workers v. Gibbs, supra, at 725. As I have 
stated, the only common fact is the existence of the investment management 
contract between United and W & R, a fact which is not in substantial dispate, 


'3 Defendants argue that this claim is against Waddell and Merrimar a3 shaze- 
holders, whereas the original complaint is aguinst them as officers and directors. 
I find no such limitation in the complaint. See Horenstein Comp 910. Even if there 
were such a limitction, there is no assurance tha: i:‘s claim could not be added. 
See, United States v. Sherwood Distilling Co., 235 ¥ Supp 776 (D Md 1964). 
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On the other hand, there may be difficult questions of state law bearing upon the 
interpretation and enforcement ‘of this contract, none of which have any bear- 
ing on the serious violations of federal Jaw alleged in the first “cause of action.” 

Accordingly, I conclude that the court has no power to allow plaintiff to 
include the second cause of action in the complaint since it would have no 
subject matter jurisdiction under the doctrine of pendent jurisdiction as 
enunciated in United Mine Workers vy. Gibbs, supra. Morcover, if I am in 
error on this point and the court docs have such power, I find that the interests 
of judicial economy and fairness to litigants would not be served by adding 
this claim to either the Horenstein action or the consolidated actions, 


VL 
Conclusion 


In accordance with the views expressed hereinabove, defendants’ motion to con- 
solidate these two actions is granted; the motion of plaintiffs in Horenstein to 
add their proposed “third cause of action” is granted; and the motion of plain- 
tiffs in Horenstein to add their proposed “sccond cause of action” is denied. 
The supplemental pleading is to be served within ten days of the date below; 


defendants shall serve answers thereto within twenty days thereafter, 
It is so ordered, 
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Exhibit 7 


Order to show cause for leave to 


file supplemental complaint in 


Ruskay v. Merriman, dated June 11, 1969 


~~ 


ne a 
> een 
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I} 
‘SOPHIE RUSKAY, 69 Civil Action 275 


Plaingiars, 
os TO SOW i ee 
eagulnit- win PLATS maT hn Tae yt 


\ gon JACK MERRIMAN, ct al., 
t Taser Gig 


i) JUN 16 196y 
He, Cots Upen the complaint filed herein, the proposed 
as) Leroy RAD ginyaprontal couplaint, the decision of Honorable Hareld J. 
iy lex _ dr., Gute May 26, 1969, fLled herein and in Civil 
i Action No, 67-/'175. and the affidavit of Joneph A. Rustin; 
| vorteted June 23, 1969; and 1t appearing that a motion 2 x 
jaubstentdally sintlar relief as is herein requested in 4..< 
heat of Fred lorenstein, et al. vs. Wad‘cll & Reed, Inc. 
les al. (S7 Civii 4175) 43 returnabie before this Court cn 
| June 17, 1969 at 10 A.M., and that both this action and satd 
\Merenstesa action are suits which have been instituted do; 
stockholders of United Punds Inc, based on, substantially 
Joimilar eluims; it La 3 


ORDERED, that the defendants, or their attorneys, 


SHOW CAUSE at the Motion Part cf this Court, in Room 506 or 


ithe United States Court House, Foley Square, New York, N. Y., | 
on the 17th day of June 1969, at 10 A.M., or as soon shere- 
after as counsel can ve heard, WHY an order should not de 


jjontereds 


(1) granting plaintiff leave to serve and file a 


|Gupplemental complaint, as por Exhibit A annexed hereto; 


\ 


| (2) enjoining and restraining pending the 


rdctermination of thic action, each of the defendants in this 


! 


action, and their servants, agents and employees from 


I 
— by wale ox by any othor manner of trannfer or 


“le EXHIBIT 7 


! 
| A g4e 


i 
| 
‘ 4aposition any shares of Waddell and Reed Inc. owned or 
| 


i hele by them to Continental Investment Corporation, or fren 


tendering such shares to Continental Investment Corporation 


esgonse to any tonder offer therefor; 


(3 Vx oy tn the alternative. cequessering the proocecs 
jor any such sale of stock by any such defendant pursuant’ 


iRule 64 of the Federal Rules of Civil Procedure, pending 


2 
‘determination of this action; 


(4) or in-te alternative, pending the determin-. 
Nation of $his action, directing that such shares of stock of 
seid defrendants or the proceeds of any transfer or disn-sitic: 
i thereof to Continensal Investment Corporation, shall be 


a) 


|| impressed with & trust for the benefit of United Funds 


al 


<t 
jand its shareloldsrs; 


(5) granting such other and farther relief as 


jee Court may seem Just and proper in the premiees. 
| 


AND IT IS FURTHER 


ORDERED, that service of a copy of this order, 


zether with a copy of the papers upon which it is based 
pon Valicenti, Leighton, Reid and Pine, attorneys for the 
lefendants Waddell & Reed, Inc.. Waddell, Merriman, Roach @ 
Kensas City Securities Corporation, and upon Kelly, Drye, 
Newell, Meginnes & Warran, attorneys for defendant United 
unds Inc., on or before se P.M. on the Pig day of June 


f 


1989, be deemed good and sufficient service. 


Dated: New York, N. Y. 
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Exhibit 8 


Affidavit of Joseph A. Ruskay 


in support of the foregoing 
order to show cause in Ruskay 


v. Merriman, undated 


UNITED STATES LISTRICT COUT 
SOUTHERN DISTRICT Of NEW YORK 


A S47 
" SOPHIE RUSXAY, . , 69 Civil 276 
«PLBInNGiol, 
AFPIDAVIT 
--against- 
|| JOE JACK MERRIMAN, et al., - 


Defendants, 


STATE OF NEW yore ) 
‘ £953 


; COUNTY OF NEW yore ) 


JOSEP! A, RUSICAY, being duly sworn, deposes and 


1. ZT am attorney for the pizintife in this action, 
and submit this affidavit in gupport of a motion to be 

| brought on by Oriex to SHOW CAUSE, why plaintics should nes 
be granted leave to servo and fille a supplement to her 
complaint; why the defendants should not be enjoined an 
|, Poneees from selling their stock in Waddell and Reed, Ins. 
I to Continental Investment Corporation; or in the alternative 
| why an order should not de granted directing that such stock 
| of said defendants, or the proceedn of any such sale of esos! 
chould not be tumpresuod with a trust, or sequestering the 


|| procecds of any such sale pending the detcrmination of this 
\ 


action. 


| 2. This action is a stockholders! derivative actic 
instituted January 23, 1959 by the plaintiff on behalf of 
herself and all other shareholders of United Funds, Inc. 
(hereinatter referred to as "United"), an investment company 
with threo mutual funds of which the defendant Waddell & 
Reed, Inc. 1s the investment adviser and underwriter. The 


defendant Kansas City Securities Corporation 41s a wholly-cwzsd 
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i| oubsidtary of Waddell & Reed, Inc. (hereduafter reforre! +> 


loa "W& R") aml do a brokerage concuin which is a menor of 
the Pacific Coast Stock Exchange. The individual defendants 


are or wore during the period covered by the complaint, 


ll officers and dirccturs of W & R and of United, and the 

| det'endants Merriman, Waddell and Reach are substantial stock- 
, holders ot W&R, end detween them and members of their 

| respective families, ovm or control more than 50% of the 


voting common stock of W& R, 


3. In oubstenco the action here, jurisdiction of 

‘J wideh 49 predicated on the Investment Coupany Act of 1949, 

N35 U.S.C. Secs. 20a - 1 et seq. and the Securities and 

, Exchange Act of 1934, 15 U.3.C. Sccu. 78 et seq. and Sh 

Investment Advisors Act of 1940, 15 U.S.C. Sees. 80b-1 ct 

| cea., charges the defendants with mismanagement and inoreper 

|| self-dealing with regard to the handling of United's 

| prokerage transactions. It is claimed, aaonzg other thinss, 

| that the defendunts unwixthetrmcmostoions as directors 

ii United, and as directors and controlling stockholders 

We&eR, failed to cet the best prices on purchases and 

of United's portfolio sccuritices and the Icwest rates 

commission on such transactions; that various types of 

li "oussomer directed give ups" were used to onrich the 

defendants at United's expense and to increase the sales of 

United's shares for the indirect benefit of the defendants. 

| Additionally 1t 1s claimed that W & R awarded brokerage 
commisnions on United's portfolio transactions to Mew York 


Stock Exchange firms in return for the direction by ti.c 


latter of brokerage commissions to the defendants via Kansas 
| City Securities Corporation through transactions on the | 
acifie Coast Stock Exchange. Pdinally it is charged tiat the, 
| defendants caused an excessive turnover of United's portiolic 


in order to generate more brokerage commissions for thenseliver. 


26 | 
\ 
i 


A sinllay motion forvan, snjunction anc seqic.- 
i tration, ete, as pirical for herein is returrasle in tt: 
jilxrenisein caso (6.4. 67-0175) on June 27, 1907. 
i 4, By decision end order of Judge Harold R. 
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| Tylor, Jr., a Judge of this Court, dated May 26, 1969 this 
i] 


‘action was ordered consolidated with C.A. 67-4175 (Pred 


“4 
'l torenstein, cb ul. vi. Waddell & Recd Inc., et al.), a 


it 
| stockholders suit on behalf of United started October %%6, 


|| 1967 end making substantially similar claims. 


5. On the dey that a motion to consolidate this 

| uetion and the Horenstetn action was argued before 

|| Judge Tyler, gnere was likewise returnable before the sate 

| Court a motion by the plaintiffs in the Horenstein suit for 
| Leave to amend their complaint by adding two new causes of 


ilaction. Leave to add one of these causes of action to tie 


| Horenstein nult was, by the same opinion and order of 
May 26, 1969, denied, but leave to file and serve a supplc- 
| mental complaint alleging one such cause of action was 


| granted. 


6. The cause of action permitted by said decision 
end order to be included in a supplemental complaint in she 
Norenstein action was embodied tn a supplemental pleadins 
filed on June 5, 1969. While Judge Tyler ef course dic nos 
grant the plaintiff in this action the right to supplexent 
her complaint, in sindler fashion, since there was no 
application for such leave before hin, the possibility cof 
the plaintiff in this, tho Ruskay action, subsequently doing 
50 was expressly referred to in the opinion of May 26, 1259 


fat p. 13). 


7. Plaintiff now asks the Court to grant her lesve 
to supplement her complaint in a similar fashion, as per the 
proposed Exhibit A annexed hereto, The nature and substance 
of the proposed amendment is sufficiently set forth in 


Exhibit A and will not be repeated here. 


«qe 
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8, The finoncieal press has reported the sale of 

iv & R otock by the dofendents to Continental Investment 

; Corporation et $€0 per ehare, subject to. the latter's being 

|| tentored over [9% of ¥ & R'e outstanding shares of stcc's, 

ond that Unitcd's sharcholders have recently anproved such 

‘gale. Te tyrther aenvcars, Bourneys for Celencaass 
aye contizmec! chat such sale: fa sehedulel to take place 

); WLtnin the next Cow weeks. The individual defendants 


' Morpiman, Roach and Need, tt will not be disputed, are none 


| a 
| residents of Now York Scute and have their domiciles in 


Bg ° i 
i stases other & ore 


9. Your deponens sudmits that a prelininary 
injunction recstrainins the contemplated salc of W & R 6vlck 
by the defendants te Continental Investments Corporation 1s 
; proper and nocersary to protect United'and its stockhol-iez:s 
I tron the irrovarable injury that they will suffer 14£ svch 
| velief 15 not granted. As plaintiff's proposed supplemental 
1gomplaint allecses, the value of the W & R stock about to de 
sold by the dcetcndants 1s in large part duc to the excentional 
ll earnings and growth in carnings of W& R made possible dy 
| the acts and transactions complained of in this lawsuit; and 
in successfully disposing of such stock at such price she 
defendants would in offect be converting, for their owm use 


nd benerit, property and acsets which rightfully belon e, 


United and 1%s otockholders. While 1¢ 4s true that the 

merits of this case romain to be decided and no judgment has 
been recovered, nonetheless the potential recovery may run 
into nany millions of dollars, and it 15 not only possible, 
but most probable, thet one or more of the individual 
acfendants who would be liable for such a judement will, when 
the time comes to satisfy it, be unable to do so. The ! 


defendants who owe a fiduciary duty to United should net be 


permitted in effect to convert the assets and property of 


ole 


Bo Se 
|| United end its shurcholders into proceeds which will be tias 
i| 


‘a furti:e1: removed from recapture in the event the 


successful in this lawsuit. 


tic foregcinsy reasons, tho proposed sale of 


ben 


v0 Ceonginental Investment Ccrescration shout: 


‘Cather be enJotned pending the determination of this 
fj ; 
uation, or tho Ww & R stock owned by the cefendents, or the 

| 
iprocecds of the sale of such ctock, should be impressed ith 
| ust for tre benerls of United charcholders, or 

| sequestered Uist. Gl ‘ finally determined. 
| 
{ 
| 
| 


For Sig “sregoing reasons your deponent respectfillz . 


requests that this motion be granted. 
“Te peoew oy 7 Ae fv horetug Karten’ SA he, Kane, 
SOs): A. seiay 


| 
! 
| s Hecmeney < bi daisies ow amr P 
| : . 
| Woks de Tcuuke 


Sworn to before me thi: Z 


i 
i 
| 
| 
| 
} 
b 


| 


Notary Punts, 
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UNITED STATES DISTRICT COURT 
" Sour Mit; DISTRICT Of NEw YORK 
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| SOPHIE RUSKAZ, : 69 Civil 276 

! 

Pladnttre, + SCreiocimA, comrr: 

| aie 
~6241n3$- : WetnSic” Derwsand’ « Setial 


{i By dury in tnis Actiucn. 
| SCE JACK MERRIMAN, e& al., : 


Defendants. : 


f,.by Joseph A. Ruskay, her attorney, as anc 


plor a supplement So her complaint, alleges, on information 


Ac _A SECOND SEPARATE AND DISTINCT 
- CACSS OF ACWIONT 


29. Plaintiff repeats and realicges each and every 


allegation of paragraphs 1 through 28 igclusive, herecf, 


with tho game force and effect as if fully set forth herein. 


30. The defendant Waddell, individually or 

| together with members of his family, owns over 31% of the 

1 Class 3 common votins ectock of W & R; the defendant 

| Mormiman, individuslly or together with membere of his fantir, 
lowma over 20% of such steck; and the defendant Roacn, pins 


individually or together with members of his family, c»wns 


| 

|| over 3% of such stock, - ' 
| 

| 31. In or about January 1969 Continental Investrens 
|| Corporation of Boston, Massachusetts offered to purchase, 

and seid defendants Waddell, Merriman and Roach agreed ts 

| 3011, the stoc: of Ww& R owed or controlled by them or 57 


members of their recpcective families to Cuntinental i 


Investment Corporation for $80 per share. Said offer ‘9 


cy 


2 


spunintsimesenntttictcnet Mitheathenmcatteaasastnaneetieate ted > . : 
ENN NNN aN Sts saseeseseEneeeraaeer Sener eoansaseenssansemsaaesesneetsomeseee memes ee eee 
nner eaten iti es OO ENS oh 
ene a 


Durechise was subfecs to Continental tiibeuta cae. 
leg Cendesed, puryiant to a tender offer to W & R's 
|| stockholdera, over Of of W& R's outstanding shares, and 
was Glso Subjects ty tue Epproval by tue sharcholders or the 


|Fund of the chanse in control of W&@R. 


22. AS or about said time the managements ard 
| Be cards of Directors of the Fund and of W & R approved tre 


foresaid tenter offer to purchase Wé&éR stock, 


 3os The shar ‘as of such voting stock owned or 
icon trolled by said ¢ ondants Waddell, Merrinan end Roach, 
lor by members of their mspective fanilies, constitute voting 


j}eontrol of W& R. 


34. Tie high price offered or tendered by 
Continental Investment ‘Corporation for W & R stock was end 
‘oan is dus to the — price-earninss ratio given towW & 
sock by the market. The high pricc-carnings ratio of ¥ 


ll ssocte is in turn aterioutable to the excepsionally larze 


}eonsvantly growing carnings of W & R in recent years ani 
|iduring the period covered by the complaint herein, which 


| eurnings are in large part due to the wronzful ects, srans- 


lactiona and pructicez complained of in this action, . 


35. A substantial portion of the increment 1 
value of the W&M stocl: proposed to be sold as aforesaid 
py soid defendants and other W % R stockholders belongs ¢9 
and is an aszet of the Fund and its stocicholders; and the 
|cefendants Waddell, Merriman and Reach, in disregard cf their 
fiduciary dusics to ¢he fund and its shareholders, are 
planning, in conjunction with the other defendants herein, Go 


| 
convert such acces of the Fund to their own use and denefis. 


WHEREFORE the plaintiff prays for an order and 


a ok 


(1) ifoinine and reatraining the defendants, and 
ash.of them, and their renpective servants, agents and 
H@uployees, Crea dispusingy by sale, or by any other manner cf 
itransfer or disposition, any shares of Wi & R omed or held 
ll by them or by morber:: oF their ressective Camiiies, to 


fnental Thvesunsnt6, Coumoration; 


om, in fne alternative, directing that such 
& 8. stock, or the proceeds of any sale, transfer 
29 Contirental Investments 
shed with a trust for the beneits 


Woo She Fund aud 4435 shareholders; 


the costs ani exren333 


counsel fees; and 


(4) granting the pleinsice such other and further 


relief as may bo just and proper ns the premises, 


JOSEPH SOUS ay 
Office & P.O, Address 
192 Fast: 42 Streets 

New York, HN. ¥. 20017 

Oxford 7-31.40 


Exhibit 9 


Order of Lasker, D.J., granting 


leave to file supplemental com- 
plaint in Ruskay v. Merriman, 


dated July 2, 1969 
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08 
piaintir? lasve ts sary 
irt khsid June 
deLlencants having conzented to the Srant 
application to the €atent that leave to serve and rile sai 


Supplemental ccemplaint Was ‘asked for; 


FOw, upon the aforesaid order to shew cause dated 
June 16, 1969, the afrigayte ce Joseph A. Rusxay verified 
dun? 13, 1659 in Support thereof, and the prorosed 


Stpplerental complaint annexed thereto @s Exhibit "A", it is 


ORDERSD, that the pleintirris application for leave | 
to serve and file a supplemental complaint in the form of 
Seid “Exhibit A", be and the seme is hereby granted; and tt 
fg further ! 


oRt=nan, that the defondants Shall answer or other= | 
Wise move with resrees to aaid supplemental complaint 
wt thin 10 days arter service thereof, 
: Kev York, N. ¥. 
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Exhibit 10 
Memorandum of plaintiffs in 
Horerstein v. Waddell & Reed in 
support of proposed settlement, 


undated 


UNITED STATES DISTRICT COURT 
SOGUTIERN DISTRICT OF NEW YORK 


FRED HORENSTEIN and JOSEPH SCIUTO, 
Action Ne 1 
Plaintiffs, 
67 Civ 4175 
- against - 


WADDELL & REED, INC., JOE JACK MERRIMAN, 
CUAUNCZY L, WADDELL, CORNELIUS ROACH, 
UNITED FUNDS, INC., and KANSAS CITY 

Rh CCRPCRATION, 


Defendants. 


SOPHIE RUSKAY, 
Action No. 2 
Plaintiff, 
wih 69 Civ 276 
-against- 


JOE JACK MERRIMAN, CHAUNCEY I, WALDELL, 
CORNELIUS ROACH, CAMERON K, REED, 
ROBERT W. WAGNER, WADDELL & REED, INC., 
KANSAS CITY SECURITIES CORPORATION and 
UNITED FUNDS, INC. 


Defendants. 


MEMORANDUM OF PLAINTIFFS' iN ACTION 
NO. 1 IN SUPPORT OF THE PROPOSED 
SETTLEMENT, ‘ 


Plaintiffs in action no. 1 submit this 


memorandum in support of the proposed settlement. Notice of the 


EXHIBIT 10 [ie 


a. 


Proposed settlement was mailed, pursuant to FRG? 23 (1) and the 
order of this Court, to approximately 518,900 Shareholders of the 
defendant United Funds, Inc. (hereinafter referred to as "United") 
to determine whether the settlemenc and comoromise of the con= 
solidated actions nerein is fair, msonable and adequate and 
Should be approved by this Court. To the dete of this memorandun, 
plainciffs have received but three objections; the Wilcox objection, 
the Kelley objecticn uad the Sanger objection, which are attached 

to plaintiffs' affidavit in sunport of the proposed settlement. 


Wilcox does not oppose the settlement itself, acknowledges 
that he knows mo.ning of the merits of the case, and hazards 
“a guess" that plainciff's claims are "largely without merit".* This 
"objection" is not directed to the reasonableness, fairness and 

m ¢ 

adequacy of the sect'ement and need not be dealt with herein, and, 
indeed, may be disregarded by the Court in passing upon the merits of 
the settlement, 

The Kelley objection likewise Goes not question the 
adequacy, reasonableness or fairness of the proposed settlement, tut 
merely requests notice of the date.to be fixed by the Court on the 


matter of caunsel fees so as to enable the objectant to examine the 


petition for counsel fees and formulate his pesition with ¢espect 


e 


thereto, 


The Sanger objection rests on the exroneous 
impression that the proposed settlement actually provides for a 


ECE EN EG USE RIAR AL GU IS 
* This "objection" actually Supports the reasonablenes 


from the point of view of United who will recover $650,900 on claims 
which Wilcox says are largely without meric, 


[21 . 


Ss of the settlement 


ie a 
payment of only $325,900.00 and not $650,900.96. ‘Tris objection 
is w.chout merit and will be discusied subsequently herein. 

Un February 13, 1970 ce obt, having received 
the notice of satehenenk Megetas. requested copies of the 
pleadings herein and other information relative to the merits 
of the consolidated actions and the extent of discovery, for 
apparent purpose of considering the fairness, recsonableness 
adequacy of the settlement. The pieadin:: 
SEC and depositions, exhibits and all matters of discovery were 

‘made available for inspection. No objection to the settlement 
has been filed by the SEC.* mk 
PROCEEDINGS 

The plaintiffs in action no. 1 have a combined 


ownership of approximately 20,000 United sheres. Action no. 1 


was filed derivatively against United an oper-end diversified 


investment company (Mutual Fund) with approximately 500,000 share- 


holders. The defendant Waddell & Reed, Inc. (nereinafter referred 
to as W & R) serves as United's investment advisor, wanager and 
underwriter. Defendant, Kansas City :ecurities Corporation (herein- 
after referred to as KCSC) is a wholly owned subsidiary of W &R and 
a member firm of the Pacific Coast Stock Exchange, The defendant 


Chauncey L. Waddell was until recently chairman of the Board of 


Directors of W & R; the defenaant Joe Jack Merriman, was until 


— 


* See discussion of SEC letter of March 26, 1970 at p.38, infra. 


bai 


SEO 


recently President of ¥ & R and 2resident of KCSC; the defendait 
‘Cornelius Roach is Presicent of KCSC and -verident of J & RB. 
All of the individual defendants are or have been officers and 
directors of defendant United as well as officers and/or directors 
of WER. 

On June 4, 1968 an amended conolaint was filed 
‘pursuant to leave granted by the order and memorandum of 
Judge Wa Re Tyler, diy, of this Comrt dated May 27, 1968. .On 
June 5, 1969 a supplementai complaint, based uvon facts occuring 
_sinee the filing of the original comalaint was filed, pursuant 


‘to the order and opinion of Judge Tyler dated May 26, 1969, 


In September, 1968 olaintiffs in accion no.) 1 filed 


a derivative action on behalf of Un zed in the New York Supreme 
: 8 


‘Court, New York County, agai.is: the same defendants as are involved 
herein. Dismissal of the said suction was cenied but further 

_ prosecution thereof was stayed by Mr. Justice Samuel H. Hofstadter, 
tn an order dated:-May 12, 1969, pending the final determination of 
- action no, 1 herein. In the New York action, it was alleged that 
a arrangements relative to the brokerage activities of KGS5C 
constituted violation of a 1965 stipulation and order of t New 
York Supreme Court for the settlement of three prior derivative 

: actions also brought on behalf of United against W & EB. 


The causes of action contained in the amended 


complaint, in the supplemental complaint, and in New York State 
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action have been incorporated into a "second verified amended 
ae filed June 6, 1969, which contains all of the causes 
of action as to which redress is sought by plaintiffs in action 
no. 1. The issues raised in the second verified amended 
complaint, the discovery proceedings taken in connection there- 
with and the settlement terms pertaining thereto will be dis- 
cussed in a later portion of this memorandum, 

Action no. 2, the Ruskay action, was 
filed January 23, 1969 and was consolidated with action no. 1 


by order of Judge Tyler dated May 26, 1969. The complaint in the 


. Ruskay action charges matters substantially the same as those 


charged in action no. 1, with the additional allegation that 
defendants have engagea i1 churning", i.e., have caused 


excessive turnover of United's portfolio in order to maximize 


‘the compensation to W & R and KCSC derived from the allocation of 


brokerage commissions. 

Defendants vigorously contested each and 
every one of plaintiffs’ claims. A>:wers were filed denying the 
material allegations of the complaint, denying any wrong doing or 
unlawful activities and in addition, the defendants asserted various 
affirmative defenses, Pa 

On November 29, 1967, plaintiffs in action no. 
1 served a first set of written interrogatories. On July 3, 


1968, plaintiffs served an additional set of interrogatories 
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- and on July 8, 1968 plaintiffs submitted a request for discovery 
and inspection of numerous documents. On February 19, 1969 

an agreement concerning the interrogatories was entered into and 
the interrogatories as to which this agreement was reached were 
answered by the defendants. Plaintiff in Action No. 2 likewise 
requested production of numerous documents and submitted additional 
interrogatories to defendant. 

On September 5, 1968 numerous documents as towhich 
discovery was sought were produced. In addition, plaintiffs in 
action no 1 obtained and examined voluminous documents, filed 

; with the SEC, pertaining to the operations of W & R, including a 
transcript of hearings at which testimony was given by officials 


of W & R with respect to the operating and functioning of W&R 


OS a Beer 


and KCSC.* . 
| Attached to plaintifés supporting affidavit is a schedule 

of certain of the documents examined during the course of discovery. 
In addition to discovery by interrogatories and requests for 
documents, plaintiffs in both actions soak depositions of defendants 
{ Chauncey L. Waddell in New York City; and in Kansas City, Missouri 
* took the depositions of Jay B. Dillingham, and W. Hardy Hendren, 
unaffiliated directors of United; Joe Jack Merriman; Don Williams 


P Vice President of.United and Senior Vice President of W&R in 


charge of its investment management division; George A. Baker, 


* David Berdon & Co., having wide experience in the field of 
investment accounting assisted in the discovery and inspection and 
examination of all of the documertarymaterial on behalf of the 
plaintiffs and was present throughout most of the depositions. 
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a Vice presicent of Uniced, 2 Vice President of 3 & k and Manager 


of W & R's Trading Department; Murray sweet an Assistant Vice 
President of W & R; Sherman Jones, President of KCSC since 
October 1968; and defendant Cornelius Roach. 

In short, plaintiffs have engaged in comprehensive and 
extensive discovery proceedings to determine the merits of their 
causes of action and verily believe, as a result of such discovery 
and applicable precedents, that the ovroposed settlement is faiz , 
adequate and reasonable and should be anvroved by this Court. 

By any reasonable standard, the factual investigation in this 
case is more than adequate as the basis for an informed judgment 
as to the fairness of the proposed settlement, 

THE SETTLEMENT , 
A) Jaw Governing Settlements 

In passing upon the fairness, reasonableness and 
adequacy of the proposed settlement it is not necessary for the 
Court to determine the merits of the controversy by trying out 
the disputed issues, but merely to consider the question of whether 
the settlement taken as a whole “is so unfair on its face as to 
preclude judicial approval.” Glicken v. bradford, 35 F.R.D. 144, 
151 (S.D.N.Y. 1964). ; 

Stated otherwise, the issue before this Court is 
whether the benefits to United from the proposed settlement are 


fair and adequate consideration for the relinquishment by plaintiffs 
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of the claims asserted in the complaint. To determine that issue, 
the Court must necessarily "weigh the probabilities and possibilities 
of victory or defeat as indicated by the legal or factual situation 
presented" against the benefits of the proposed settlement. 
Winkelman v. General Motors Corporation, 48 F.Supp. 493, (S.D.N.Y. 1.942). 
In this connection, the opinion of Judge Wyatt in 
Josephson v, Campbell et. al., 68 Civ. 1356 (S.D.N.Y. January 24, 1969) 
is pertinent. In that case, Judge Wyatt rejected objections of two 
stockholders and approved the compromise of a derivative suit brought 
on behalf of tw. mutual funds, based upon certain issues present also 
in the instant case, and stated as fol! ws: 
"There is a strong initial presumption that 

the compromise is fair and reagonable. This rests on a 

number of factors. Counsel for plaintiffs is able 

and experienced, particularly in the specific area with 

which these actions are concerned. His judgment is 

entitled to great weight, as is also the opinion of 

independent counsel representing the two funds. More- 

over, the absence of objection by virtually the entire 

body of stockholders is significant in this regard." 

Here, the settlement was arrived at solely on the basis of 
- the appraisal by counsel for plaintiffs, comprising three able 
and distinguished law firms, that the facts developed during discovery 
and the difficult legal questions presented fulsomely established 
the fairness and adequacy of the settlewent. Further, here as 
in the Josephson case, the entire body of 518,000 stockholders 
of United, except one, have failed to file any obdjection to the 


fairness and adequacy of the settlement. 
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When against the background of these frets, one adds 
the general rule that azreements of comoxronise in stoekholders' 
actions are generally favored by the Court in order to avoid 
the determination of sharply contested end dubious issues, 


{[Zenn_v, Anzalone, 17 Misc. 2d 897, 898 (Sup. Ct. New York County) J 


the conclusion becomes virtually inescapable that the settlement 


is eminently fair and reasonable and should be approved by this Court. 
B) Terms of Settlement . 

The proposed settlement provides for tne payment by 
defendants to United of a total of $650,000.00 in two parts. 
One Hundred Fifty Thousand ($150,000) Dollars will be paid to 
United within thirty days of the effective date of the settlement 
without possibility of any reduction or offsets whatsoever. The 
remaining $500,000.00 will be paid sn following manner: 

KCSC or W & R will pay to United the additional sum 
of $500,000.00 by a payment of $100,000.90 within thirty days of 
the effective date of the settlement and payment of a like sum 
of $100,000.60 within thirty days of the next succeeding four 
anniversaries of the said effective date, The stipulation of 
settlemenc further provides that in the event, and to the extent, that 
the said five annual payments of $100,000.00 are made by KCSC, the 
_payments may be treated as a d duction in the computation of KCSC's 
"net income" for the purpose of computing the reduction of the manage~ 
ment fee of W & R by a portion of the net income of KCSC derived 


directly or indirectly from the execution of United portfolio transactions 


Le. 


A 266 


pursuant to Article (5) of the investment advisory and management 
Contract in effect between United and W & RP. 
To understand the effect of the afcrementioned proviso 
. for treating the $500,000.00 as a deduction in the computation of 
net income, upon the terms of the settlement itself, it would be 
helpful to review briefly the management reduction fee formula in 
. Article (5) of the investment advisory contract between United and 
WER. 


Under Article (5) of the Management Agreement, the 


management fee of United payable to W & R is reduced by 50% of the 


net income of KCSC from all sources. Net income weans the net 
income of KCSC determined in accordance with generally accepted 
accounting principles and includes a provision for federal income 
taxes which is approximately 50%. Consequently, if the $500,000.00 
payment under the settlement is made by KCSC and is treated as a 
deduction in the computation of taxable income, the said payment 
‘could result in a reduced credit against the management fee of 25% o£ 
the $500,000.00 payment or $125,000.00. . In other words , if one 
assumes that the five installments are paid by KCSC rather than 
W&R, and if one further assumes that KCSC's operations yield a 
profit in the maximum income ta bracket for corporations, and if 
one further assumes that the Investment Management Agreement between 
United and W & R will be continued with snareholder approval 

for the next five years, then, upon the occurrence of all three 
contingencies, the real benefit to United of the $500,000,00 


payments would be reduced by a maximum of $125,000.00. 
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The three contingencies, however, are by no means 
certain. Thus, the United -- WV & R Investment Management Agreement 
is only a one year agreement and must be approved annually by a 
vote of the majority of the outstanding voting securities of United, 
or by a majority of the unaffiliated directors of imited, Moreover, 
the agreement may be terminated by United at any time without 
penalty upon sixty days written notice authorized by a vote of a 
majority of the Board of Directors of United or by the vote of a 
majority of the outstanding voting securities of United. In short, 
1£ for any reason whatever, the shareholders of United become 
dissatisfied either with the performance of W & R‘s investment man- 


agement obligation uder the contract, or with the management reduction 


formula, or, indeed, with the application of the settlement payments 


to the management reduction formula, the shareholders or United's 
unaffiliated directors may terminate the agreement, or renegotiate 
ats terms so as to increase the precentage of KCSC net profits 
which are applied in reduction of the seteceient fee paid by 
United. These are very real and significant controls which United 
shareholders and unaffiliated directors will exercise over the 
management fees paid to W & R and the value of the $500,000.00 
payments to be made under the settlement, To state it very simply, 
if W & R's management contract is terminated or altered, the 
$500,000.06 payments under the settlement may not, in fact be 
subject to any diminution. 
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Similarly, in the event KCSC does nzr carn sufficient 


profits to place them within the maximum corporate income tax rate 


of 50%, or indeed, makes no profits at all, then there cen be no 
diminution, or at worst, a lessened diminution of benefit to United 

4 from the payment of $500,000.00.* Finally, under the proposed 
Stipulation, the obligation to make the five annucl installments 
aggregating $500,000.00 does not rest solely with XCSC. The said 
payments can and may very well be made by W &R in which event, 
once again, the $500,000.00 cannot be subject to diminution. 

It is clear that the instant settlement provides for 
the payment of $650,000.00 and, in contrast with compromises 
involving other mutual funds, is not dependent uvon the success 
of the fund in future years, the future value of its portfolio, 
er upon any eventuality which could ann the settlement unreal or 
insignificant. Under the worst of circumstances, the $650,000.00 
cash benefit to United could conceivably amount to only $525,000.00. 
But, as above noted, United shareholders and unaffiliated directors 
exercise real and meaningful control over whether that diminution 
can in fact occur, by reason of their power to terminate or modify 
United's investment management agreement with W &R, 


The benefit of the full $650,000.00 is not contingent 
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* This possibility is not unreal. On December 5, 1968 the "give un" 
practice was outlawed, "Give ups" for the period September 1965 to 
December 5, 1968 receivea by KCSC arising from United transactions 
amounted to $1,135,121.06 - a significant and substantial portion of 
, KCSC revenue, 
Lae 
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wpon the performance: of the fund, but is wo ne pula by toe defercuacs 
irrespective of future carnings and withs:ut eine subiect to 
diminution by acts of W & R over wiich United shareholders heve no 
control.* 

Plaintiffs verily believe that the cash settlement 

' realized herein, when taken with w & 2's contractual oblizavion 
to reduce its nape fee paid by United ty 50% ef XCSC 
net profit after provision for income taxes, is the largest cash 
settlement ever received in 4 mutual fund case and provides United 
shareholders with a significant and meaninsiul benefit. 

An examole of the benefit will best serve to illustrate 
its value. One of the principal allegations made against defendants 
herein in action no. 1 was that defendants had engaged in utilizing 
"give ups" to provide income to KCSC. The amount of "etve ups" 
received by KCSC from other brokers arising from United Fund transactions 
was as follows: 


Fiscal year ending 


August 31, 1966. $207,909.00 
1967 489,316.81 
1968 353,469.45 
September 1, 1968- 


December 5, 1968 84,425.80 
Total $1,135,121.06 


As provided in the Investment Management Agreement between W & R 


and United, 50% of the net profits of KCSC, after provision for 


income taxes, was applied in reduction of the management fees paid 


* As discussed subsequently herein, discovery, completely satisfied 
plaintiffs that the decisions of United are not dominated and controlled 
by W &R, KCSC or any of their affiliated directors and officers. 
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by United to W & R during the above years. The application of 
this formual resulted in a saving to United of approximately 
$283,780.27. 

As the discovery established, the management fee reduction 
formula was pioneered by tied and W & R, has been in effect 
for many years, and has saved United many millions of dollars. Only 
recently, other mutual funds, such as the Dreyfus Fund, have 
adopted &@ management reduction fee formula based upon operations 
of a subsidiary acquiring a seat on a local exchange. Indeed, the 
establishment of such a formula was the basis upon which the Dreyfus 


Mutual Fund case, pending in this Court, was settled and approved by 


Judge McLean of this Court. (Kurack et, al. v. Weissman et. al. 


67 Civ. 93; Goldberg v. Dreyfus et. al., 68 Civ. 2924) [opinion 
attached]. 

In the instant case, however, United shareholders 
already enjoy the benefits of management fee reductions on"give-ups" 
and other revenues received by KCSC*. By the instant settlement 
United will recover, in addition to the 50% previously credited to 
United from profits realized by KCSC on "eive ups" from United Fund 


transactions, the remaining 50%, namely, approximately an additional 


‘$283,780.27, The instant settlement recovery of $650,000.00 
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* Application of the management fee formula has resulted in a 
reduction of management fees paid by United as certified by 
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was designed to recover for United 1U0% of the net profits, 


after taxes, rcalized by KCSC from "give ups" (a practice 
abolished as of Decenber 5, 1968) i.e., $283.780.27 and, in 
addition, was designed to recover $360,219.73 to comp. omise 
the remaining alles tions of the complaint. It must be borne 
in mind that the purpose of this lawsuit was to redress a 
situation wherein it was felt that W & PR had wrong fully 
appropriated to itself profits which shoul¢ have accrued to 
the bénefit of United. 

W & R was under no obligation to create a 
brokerage subsidiary which would share its net income with 
United. WER had in fact created such a brokerage subsid- 


dary and in fact was the pioneer in the area of fee rediccion. 


Arthur Young & Go. as follows; (Pltfs. Exh. 21A, 21B, 21C) 


Fiscal Year Net Income Management Fee 
_xnding Of KCSC Reduction 
August 31, 1966 $1,376.226 $ 550,490 (xa) 
August 31, 1967 2,476,170 1,238,085 
August 31, 1968 3,632,246 1,816,123 


Total «+ $3,604,698 
*a During the fiscal year ending August 31, 1966, the percentage 


of net income of KCSC which served to reduce United's management 
fee was changed from 40% to 50%. 
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In the course of its operations KCSC caused 
brokers to pay it "give ups" which under the fee recuction 
formula it shared with United. 

At this juncture, we belicve that we can best 
assist the Court in appraising the fairness and adequacy of 
the settlemer.t with respect to the claims compromised by set- 
ting forth our appraisal of the merits of these claims basec 
upon thorough and extensive discovery and evaluation of the 
applicable legal precedents, and in most cases, the absence 


of applicable precedents. 


I. ALLEGATION THAT UNITED'S BOARD OF LIPECTORS WAS CONTROLLOD 
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BY CEFENDANTS. 


Plaintiffs have charged* that W & R and the 
affiliated directors of United dominated and controlled United's 
board and that this domination and ccutrol improerly 


influenced United's board ind the actions of W & R in the 


execution of United vortfo io transactions. 


* Reference are to paragraphs of che second verified complaint 
in Action No. l. 


Liscovery clicited the fact that of the thirtcen 
darcctors constituting, United's Soard of Directors, only four 
were affiliated with W & R and that che remaining nine unaffiliated 
directcrs were apparently prominent businessmen whose principal 
livelihoods were devived from business activities unrelated to the 
activities of United, W&R and KCSC. The depositions of two of 
the unaffiliated directors were taken in Kansas City, to wit, 
Jay B. Dillingham and W. Hardy Hendren. Both testified that 
their votes and decision with reference to United's relationship 
with W & R were made on the basis of their hest business judgment 
and the best interests of United and its shareholders. Dillingham 
is President of the Kansas City Connecting Railroad Co. Hendren, 
presently retired, was Chairman of the Board of Directors of 
Motion Picture Advertising Corp. Indeed, to evidence the absence 
of any control, Hendren testified that W & R would not utilize 
its own investment expertise to advise him even as to his own personal 
investments. (Hendren dep. pp 10-12), Dillingham testified that 
he and other unaffiliated directors had frequently questioned 
business decisions of W & R but satisfied themselves as to the 
soundness of the decisions insofar as the interests of United 
shareholders were concerned, (Dillingham dep. pp 26-29). Discovery 


further established that W & R had adopted a printed code of conduct 


to prevent misinformation or disclosure of confidential information 


to persons who might personally benefit from decisions contemplated 


ea 


by W &R. It would thus appear from the fucts Lrought to light 
during the course of discovery that plaintiitis might not sustain 
their burden of proof#in regar¢e to the ailexation of donination. 

The applicable law governing the issue of domination and 
control is likewise troublesome. Thus a legal presumption exists 


that corporate officials act honestly and in the best interests 


of their cestui, (Fletchers Cyc, of Corn., erm. Ed., Vol 3, 


§92i1, pp 351. See also, Tovestment Cunpany Act of 1240, §194; 
Acampora v, Birkland, 220 F.Supp. 527 [D. Colo. 1963)). 

In making the settlement, plaintiffs' ccunsel was 
acutely aware of the possibility of an adverse judgment on the 


issue of control under the facts and existing law. 


The ‘complaint herein makes tthe charge that defendants 
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engaged in "churning" i.e., the trading of securities not on any 
investment theory but merely for the purpose of generating brokerage 
commissions. 

Counsel have been unable to find a single case supporting 
the proposition that the turnover rate of transactions in portfolio 
securities of a mutual fund constitutes an actioncabl= wrong 
and gives rise to a cause of action. Indeed, it is difficult to 
perceive at what point and on what legal tasis a Court would hold 
the turnover rate of any particular fund in any year to be excessive. 
When a portfolio security should be purciased or sold depends upon 
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the objectives of the fund, market conditions and the business 
judgment of chose charged with the responsibility for supervising 
the Fund's investments. 


In the instant’case, plaintiffs attempted to prove 


the allegation of "churning" by examining records pertaining to 


the execution of portfolio transactions of the same security with- 
in a sixty-day period. In this connection, an extensive deposition 
was taken of Don’S. Williams, Senior Vice President of W&R in 
charge of its Investment Management Division. In each instance 

of alleged "churning", Williams provided a meaningful investment 
purpose for the purchase and sale of the same securities within 

the sixty-day period. (Williams dep., pp 47-81). Williams 

further testified that the fund mankgers' and research analysts' 
salaries are based upon fund performance and their respective 
recommendations and, consequently, there would be no incentive to 
"churn" because "churning" would necessarily adversely affect their 
own personal earnings. (Williams dep., pp. 67). 

Faced with these circumstances, plaintiffs might very well 
have difficulty in persuading a sitet court that "churning" did in 
fact occur or that United sustained any damages as a result thereof. 
III. BEST EXECUTION PRICES 

Plaintiffs charge (para. 19-25; 42) that W & R deliber- 


ately conducted the execution of United portfolio transactions through 


[ 19 ] 


R376 


KCSC on the Pacific Coast Exchange to enrich KCS¢ cven though such 


transactions could have been handled on other markets at prices 
more favorable to United... The complaint further alleges that W&R 
violated its fiduciary duty to United by directing transactions to 
brokers who would in return give up part of their commissions in 
cash to KCSC, who would direct reciprocal brokerage business to 
KCSC, and to brokers who sell United shares am. vw: ovide investment 
information and services to W & R (para. 30-46). 

As to the issue of best execution, defendants’ answer 
- to plaintiffs' interrogatories and the testimony or de fFendants 
Chauncey L. Waddell (pp 29) and Joe Jack Merriman (pp 14) showed 
that the primary objective of W&R in the performance of its 
ductors as investment manager was to obtain the most favorable 
price for United. George Baker, Vice President of W & R and 
Manager of W & R's Trading Department was likewise pressed on this 
issue and reaffirmed that his responsibilities and obligation was 
te try to get the best price for United in all cases (Baker dep. 
pp 5.). 

One specific instance which plaintiffs claimed indicated a 
failure to obtain the best price in violation of W & R's fiduciary 
duty invelved the Monsanto Company. -Williams and Waddell were 
sharply interrogated concerning the Monsanto trade. Their 
testimony raises a serious question as to whether W&R did in fact 


act improperly or engaged in any act which was not in the best 
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interests of United. The substance of their testimony has been 


accurately related in defendants' brief in support of the proposed 


settlement and need not be stated here. In addition, however, 
plaintiffs call this Court's attention, regard to the Monsanto 
transaction, to the testimony of unaffiliated director TPillinghan, 
(pp 41-44) as follows: 
A. “That they (W & R) had exercised their best 
judgment and got what they thought was the best price at 
the time for that size block. 
xxx 
A. The board was satisfied with the explenation 
because the record would indicate that Monsanto, 
up to that time had been gracually slipping, and with 
the complete liquidation of that size block, we ( the 
unaffiliated directors) thought it was a satisfactory sale." 
Plaintiffs’ right to a judgmegt based upon their 
charge that defendants did not obtain the best price for the 
Monsanto stock or in other transactions, is ¢cifficult at best and 
dubious at worst. 
IV. THIRD AND FOURTH MARKET TRANSACTIONS 
Plaintiffs charged that  & R deliberately avoided 
utilization of the third and fourth markets and thereby caused 
United to incur high brokerage commissions. The third market 
refers to an over-the-counter market where non-members of exchanges 


buy or sell securities without the payment of commissions. The 


fourth market is where institutional investors trade directly with 
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one another for their own accounts and thereby also avoid brokeraze 


commissions, such as where two mutual funds trade directly with 
one another, 

The discovery disclosed that the third market was in fact 

’ utilized to effect savings of brokerage commissions for United. 
(Answer to Horenstein interrogatory 25). Plaintiffs inquired 
further as to whether these savings could not have been much 
larger by the utilization of additional thixd market transactions. 
te this connection, George 3:ker, Trading Manager for W&R, 
testified that he maintains a complete file of brokers and their 
meedsand desires in large volume transactions, and that these 
files are always checked before a United transaction is executed 
on any exchange. (Baker dep. pp 35-36) . 

Further, discovery underscored the setiGenen 66 a difficult 
problem in determining whether, on hindsight, any given transaction 
should have been executed on the third market. Third market 
transactions depend on various factors ineluctan the availability 
of a buyer or seller of a particular security at a particular time 
that United seeks to buy or sell, and the ability of the buyer or 
seller to negotiate a mutually satisfactory price. It became apparent 
to counsel herein that an investigation to demonstrate which of the huge 
number of United portfolio transactions could have been effected on the 


third market, or the hypothetical savings which might have resulted 
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cherefrua wouid be en extrer?ty diftfieule thuuk *tatneitfe.’ 
accountencs David Merton 2 Ca.. nevoncheless erarined tn creat 
detail the voluminous financial information  ré ced and were unable 
to point to any specific transaction which, in retrospect, could hove 
or should have been vecrabe on the third market rether then 4 
xegional ex=:! :nge. 

As far xs utilization of the fcurti. narket is concerned, 
testimony siowed that chis market is insignificcat end seldom 
used by institutional investors in relation to the total volume 
of their portfolio trensactions. (''addell, 229 ¢0-6:; answer to 


Kuskay interrogetories 7(b)-(c) ). Baker end tcddell explained 


that fourth market transactions occur infrequenciy cecause ef 


the difficulty and imorobability of finding a mutual furd who 


6 
wishes to sell a large tiock of a particular security, and anotner 


mutual fund who wishes to buy a large block of that same security. 
Obviously, if one fund is elimiaating its position in a particular 
security because of market, economic or other reasons, it is not 
likely that another fund would ignore these same market and economic 
factors and purchase the secirity.. 
V. GIVE U?S AND RECIOROCAL BROKERAGE 

The use of "give wos" and reciorocals for research and 
other services and for the purpose of fostering sales of shares 
of mutual funds has existed in the mutual fund industry for many years. 


The complaint alleges that the sxofits realized by KCSC from 
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“give ups" and reciprocals directed to K7SC, should be returned 
to United, Initially, it should be noted tiat no decision of any 


court has ever declared this practice illegal nor has the 


itself adopted a rule or regulation outlaviing the ornetice of 


using 'Hve ups" and reciprocals to reward a seller of mutual 

fund shares or to compensate one who provides research or other 
servic2s, In this connection, the decision in Lessee v. 
Televisign-Electronics Fund { , GOH Fed. Sec. L. Rptr., para. 
92,305 (S.D.N.Y. 1968), is pertinent. There, the Court approved a 


compromise of a derivative action based on alleged imoroprieties 
“4 


concerning give ups" and reciprocals, stating as follows: 
8 & Pp p s 


"With respect to the cause of action tased uoon 
allocations end ‘give ups' it should be noted that despite 
attacks by newspapers and before Congressional Committees 
and the SEC, there has not as yet keen any court ruling 
on the subject and that this area of izw is still unsettled, 
For these reasons, it seems best also that the nlaintiffs 
in the second case settle this cause of action." (Smohasis ours 


Similarly in Rome v. -rcher, 197 4.24 49 (Del. 1964), 


the Court noted: 


"No statutory or decisional autiiericy is 
presented in suoport of tnis contention (the practice of 
referring fund portfolio transactions with the same vrokers 
who sell shares of the fund) and accordingly, the reciprocal 
practice referred to above was sufficiently doubtful to 
warrant cettlement. Moreover, it seems clear that che fund 
lost sothing because of this practice," 


A customer directed "give up" occurs bécause the 
large buy and sell orcers of institutional brokers are coveted by 


securities brokers. This is so because until recently brokerage 
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commissions on the New York Stock Exchange were the same for ten 


100-share orders as for one l0CQ-share order, even though it is 


cheaper for the broker to execute one large order. The commission 


income from these large trades is so lucrative that the broker, 

in order to receive the business, is willing to give up part of his 
commission to another broker as directed by the inscitutional 
broker. In this case, the complaint alleges that, in some 
instances, W & R directed "give ups'' to brokers in return for 
investment information; in some cases W&R directed “give ups" to 
brokers who sold United share; and in some instarces W & R directed 
"give ups" to KCSC in the form of cash "give ups" for which no 
service was ever rendered. 

Reciprocals arise from the practice common in the 
securities industry whereby a broker, in this case W & R, places 
‘Uniteds' business with members of the New York Stock Exchange on 
condition that these member firms reciprocate brokerage business 
on other transactions to KCSC on the Pacific Coast Stock Exchange. 

As above noted, no statutory or decisional authority exists 
holding that the "give up" or reciprocal practice is unlawful. 
Moreover, uader stock exchange rules, it is unlawful for a 
“broker to give up or rebate to its customer any portion of the 
commissions, Tne result has been, therefore, that in almost all cases, 
the fund has had no way to reduce its brokerage commission costs in exe- 


cuting portfolio transactions. In this regard, the SEC had occasion to 
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state in its “seport of the securities und F:chainjc¢ Coumission 


me cee te ee ene 


? Crowth” . 
as follows: 


"In some instagces tue funds’ investment 

advisers are themselves broker-dealers or 

are affiliates of broker-dealers who receive 

a large pertion of the brokerzse comniss.ons 
generated by these itunds. they gotain this business 
and retain the entire conzaission because of their 
relationship to the fund Nevertheless, the 
advisory fees charged most of these Funds do not 
re’ ect a sharing of any nortion of che adviser's 
prc’ les from these revenues. For exanpie, in 

1965, the Dreyfus Fund, Inc. paid aoproximately 
$2.4 million in brokerage commissions to its 
affiliate, Dreyfus &Co., a member of the New York 
Stock Exchange, end other national securities exchanges. 
During that year, the fund also paid its investment 
adviser, a corporation wholly owned by Sreyfus & 
Co. for most of the year, an advisory fee of 

$5.1 million «et the rate of 9.50 percent of 

average net assets." (pp 103-102) 


The agreement between W & R and United, on the 
other hand, provides one of the very few instances in the wutual 


fund industry whereby a portion cf the commissions generated 


by the portfolio brokerage transactions is returned to United 


in the form of a reduction of W & R Management Fee. Under the 

W &R investment agreement with Jnited, meaagenent fees payable 

to W & R are reduced by 50% of the net income of KCSC from all 
sources including, of course, net income received by KCSC from 

"give ups" and reciprocals. Indeed, it appears that KCSC was 
organized as a wholly owned subsidiary of i SA for the very purpose 


of benefiting United shareholders by reducing the management fee 
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by a. significant percentaze of the net nrofits errned by KCSC 

from "give uv"! and recivrocat business, (adcell dep., po 9-10; 
Merriman dep., p> 7-10).- .s noted in the footnote on page 15, 

supra, the amount by whica li & R's managemeat fees were reduced 

as a result of the organization of KCSC and the application of 

the reduction formule from 1965-1963 has teen anoroximately $3,604,698. 
The SEC in this regard further statec as follows: 


"The allocation of vortfclio brokerage is 

an increasingly importent asoect of the 
relationsliips betweer financial institutions 
and the brokerage community banks and insurance 
companies cummonly allocate the brokerage 
business which tney control to brokers who 
provide chem with business, For the mutual 
fund industry such allocations take oa special 
significance. 


The managers of some mutual funds are owners 
of brokerage firms which are members of national 
securities exchanges. A substantial portion of 
the portfolio brokerage of these funds is 
usually allocated on the basis of the close 
affiliation between the brokers and the funds. 
ew suc 
jliated 


Subsequently, in its Report, the SEC specifically 
commended W & R for its service to United shareholders in originating 


a method for recaoturing in the form of a reduced management fee, 


some of the brokerage commissions generated by United. 


Plaintiffs' discovery uncovered the faot that in all 


instances, save one, commissions earned by brokers from the direction 
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wuiced che recciving 


of “give up" or reciprocal business, x 


brokers to nexform services. In view of She chsence of any 


precedents outlawing this practice and the SEC's commendation of 


W &R in originating a method of recapturing for United's benefit 

a significant portion of brokerage commissions, it would appear 

in the best interests of United's shareholders to settle and compromise 
these issues. 

The single situation where no services were performed, 
involved the receiot of cash "give ups" by KCSC fcr which KCSC 
performed no services. The acceptance by a broker of commissions 
for which no services are nerformed or rendered is of questionable 
becality,: .15:09.8.C.. §40a.> LY (e)* 

Plaintiffs extensively examined the defendants and 


various witnesses on the subject of the extent to which "give vos”, 


reciprocals or other brokerage business had been given to various 
brokers and dealers in return for investment information and other 
services which, as plaintiffs chargec in the complaint, were reauired 
to be performed by W & R and which, therefore, resulted in a benefit 


toW &R. However, the evidence was unequivocal that the kind of 


pO RES SDN cess oe erat ES ern eM eye evga ri GT Heol liber ee opts Oe Poet nr) Deeded un soheneer tonne ene 
* Under the rules of Pacific Coast stock exchange, the use of a 
"Geway ticket" in the execution of reciprocal Lrokerage involves 

the performance of usual and customary services and, therefore, its 
illegality under Section 17(e) of the Investment Cdmpany ‘Act would be 
difficult to establish. The "4-way ticket" nas been adequately and 
accurately explained in the defendants' brief in support of the pro- 
posed settlement and need not be restated here. In any event, che 
income derived by XCSC from the "4-way ticket" has been and will 
continue to be credited against the management fee eerned by w & R 
to the extenc of 50% under the present Investment Advisory ‘greement. 
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information, data, and services obtained in such cases did not in 
any vay diminish the smount or rature of the services performed by 
W &R and indeed, often consisted of special information, data, 


and advice which would otherwise have been unavailable to. &R 


a 


and, indirectly to United, Moreover, discovery established that 


nm all cases except where cash'sive ups" were received by KCSC, 
services were in fact rendered for the brokerage business referred. 
With reference to the charge in the complaints 
‘that reciprocals ics allocated to brokers to induce the sale 
of United shares, discovery showed that United shares were in fact 
sold by W &R and not other brokers. Further, discovery failed 
to show any correlation between the allocation of brokerage to 
brokers or dealers and any sales of United shares by them. 
The instant sett:lement bec for United the 
‘remaining portion of net profits, after provision for income 


taxes, attributable to cash "give ups" 


received by KCSC since 
the inception of KCSC in 1965, to December 5, 1966, the date when 


“sive ups" were abolished by the New York Stock and other exchanges. 
g P y g 


‘e256 


As noted on oage 15, supra, out of the settlement of 
$650,000.00, $283,780.27 renresents and maw be allocated to the 
repayment to United of the previously uncredited net profits realizec 
by KCSC from cash "give ups’. /s further noted above, under the 
management reduction formula, 50% of said net profits had already 
been credited to United in the form of a reduction cf the management 


fee paid by United toW & R. Ve reiterate--the effect of the 


settlement, is to make United shareholders consletely whcele and 


to provide them with complete restitution for the net profits 
earned by KCSC from cash "give ups". 

In all candor, plaintiffs de not ecicai that this 
repayment is made necessary by reason of defendants’ bac faith. 
The fact of the matter is, that plaintiffs have been unable to 
locate any legal precedent which Liceas upon V & R, as manager of 
United, the obligation to create and finance a wholly owned subsidiary 
and to obtain a seat on the Pacific Coast Stock Exchange to | 
capably and efficiently conduct a brokerage business. The organization 
‘of KCSC and the acquisition of a seat on the Pacific Coast Exchange 
required an investment of effort and capital to make it operative 
and of witea: #0 United. These organizational efforts and capital 
were not drawn from United nor did United assume any financial risk. 
The depositions of defendants Waddell and Merriman show that 


_KCSC was organized primarily for the purpose of recapturing brokerage 
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commissions generated by United, which would not otherwise have been 
returnable, and that, in fact, W & R thereby saved United millions 
of dollars which would have otherwise gone down the drain. 

Another point of legal concern to plaintiffs relating 
to the "give up" and reciprocal practices engaged in by W &FP, 
arises from the fact that full disclosure of the practices were 
made to United shareholders in all prospectuses and proxy material 
sent to United shareholders. In each year, from 1965 to 1968, in 
excess of 98% cf the shareholders voted in person or by proxy 
to ratify and approve the aforesaid practices as well as the 
management reduction formula in the Investment Advisory Agreements. 
In commenting on prior settlehent of similar litigations, 
the SEC in its report, supra, pp 140-141, underscored the difficulties 
presented by shareholder approval and ratigication, as follows: 
“Shareholder approval undermined the position 
of the intervenors who sought to block the 
settlements. Its effect was double edged. First, 
that the challenged. agreements had been approved 


by the shareholders cast so serious a doubt on 

the possiblity of recovery that the courts were 
disposed to view any sort of a settlement as being 
of sufficient benefit to the fund to warrant the 
termination of the litigation. Second, where share- 
holders subsequently ratified all of the actions 
under attack, such ratification was viewed as 
indicative of the reasonableness of the settlement." 
(Emphasis ours) 


Needless to say, under these circumstances, plaintiffs' 


counsel recommends that the setrlen-nt be approved Ly this Court 
because he is o2infully aware of ie. difficulties confronting 
plaintiffs arising from shareholuer approval and ratification of the 


actions attacked in the complaint. 


E OF SCTION TO RES N THE SATE OF \ & R SHARES 
: On June 5, 1969, plaineiffs Filed a sudolemencal 
complaint, pursuant to the order of Judge Tyler dated May 26, 1909, 
to enjoin defendants from selling a controliing interest in x & 2, 
or, in the alternarive, to impress a trust udon the proceeds of 
said sale. The action was brought to safeguard the recovery woich 
plaintiffs would receive upon a successful conclusion of this 
litigation. : 

The cause of action rested Udon the theory that the 

individual defendants Merriman and Waddell were about to sell a 


majority of the common stock of k &R to Continental Investment 


Corp.,; that a substantial portion of the value of the » & R shares 


ro 


being sold was attributable to the Sains of YW & R from the illegal 


practices alleged in the complcint; chat this increment wus an 

asset to United; and that the shareholders of *: & R, including 
defendants Merriman and Waddell, intended co convert this asset 

to their own use. It was further alleged that in order co protect 
United and its shareholders and to avoid irreparable harm if tiie selling 
shareholders were allowed to dispose of their W & K stoct and do ag 

they pleased with the proceeds, the sale eicher should be enjoined 


or the proceeds impressed with a trust. 
i ot j 
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The issue raised by the supolemental comolzint has 
beccae moot and is noc a fecter to be considercd by che Court in 
passing uvon the proposed sectleuenc. in June, 1969, che sale was 
consummated and approved by United shareholders who aiso approved 
continuation of the Investment Management Contract. Moreover, 
there is no longer any need to secure any recovery since the 


proposed settlement makes acequate orovision for payment of the 


$650,000.00. 


VII. JHE ALLEGED VIOLATION Ey } & R OF OR TOR SETTLEMENT IN 
NE YORK ACTION 


In September, 196%, plaintiffs in action No. 1 filed 
a derivative action on behalf of United in the New York Supreme 
Court, New York County égainst the same defendants as are involved 
herein. The cause of action alleged therein has been incorporated 
. 
into the second verified amended complaint. In essence, the cause 
of action alleges that the arrangements relztive to the brokerage 
activities of KCSC were in violation of a judgment and order entered 
in the New York Supreme Court on March 29, 1965 settling three 
prior derivative actions.* 
_ The three prior derivative actions attacked as unwarrented 


and excessive, the management fees being paid to!) & R pursuant to 


its agreements with United; charged that the directors of United 


were dominated and controlled by W & fh and its issociates; and charged 


that WW &R had improperly directed "give ups" and reciprocal brokerase 


a ST TT ET TT I AN TTT eNOS. il ues See ASTD <P SRE 
* Plaintiffs' New York action was stayed iy Mr. Justice Samuel Hofstadter 
on May 12, 1969 pending the final determination of ¢ction No. 1 herein 
because of the existence of common issues of fact and law. 
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business to non-executing brokers and dealers «tho furrisacd services 
to W & R or sold United snares to the public. Nene of such stock- 
holder actions involved or coulc have involved the activities of 
xCSC, since KCSC had not yet been formed. 

The stipulation of settlenent and comoromise in the 


said prior stockholder actions which wes approved on tarch 29, 1965 


by Hon. George Postel of the New York suprewe Court, contained 


a provision’ that W¥ &R8 should neither seek nor accent any increase 


in the rate of comnensation over and above the rates vrovided 
in a proposed Investment Management Agreement. The proposed : 
Investment Management Agreement contained a stipulated rate schedule 
for computing the fees to be paid by United co"? &R for its 
investment advisory and management services. The proposed management 
agreement Wee provided that certaintof United's expenses would be 
paid by W & Rwhile other exrenses of United, including brokerage 
commissions on its portfolio transactions, should be paid by United. 
as above noted, it was the theory of plait iffs' 
complaint that the vortion of nec vorofits retained by KCSC arisinz 
directly or indirectly from United vortfolio transactions increased 
WE&R's rate of compvensation and was, therefore, violative of the 
prior settlement. In this ccnnection, it was furtner alleged that 
KCSC was organized as a wholly owned subsidiary of \ & K as part of 
an illegal plan to circumvent the prior stipulation of settlement and 
to enable W & R to earn compensation over and above the Limited 
rate specified in the settlement. 
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The discovery herein casts serious doubt upon the 


factual predicates of this cause of action. As above noted, 


defendants Waddell and Merriman testified that KCSC was organized 


for the primary purnose of recapturing a portion of the brokerage 
commissions generated by United for the benefit of United shareholders, 
Second, full disclosure was at ail times made to United shareholders 
concerning the organization of KCSC as well as the terms of the 
settlement .of the prior actions. It would appear from the documertary 
evidence adduced after discovery that fli and adequate disclosure 

_ was made to United shareholders concerning all asoects of the 

relevant transactions and thet the sharehoiders, with full xnowLledze 
of the facts, overwhelmingly approved and ratified not cnly the 

prior settlement, but WY & R's Investmenr Management Agreement 
including the organization of !CSC as a whoily owned subsidiary, 

The legal predicate for the cause of action is likewise 
troublesome. In essence, the cause of actions is based upon a 
liberal construction of the term "rate of compensation". Defendants 
contend that the phrase refers to the manarpemeact fee rate which 
United was to pay to W & R and that the prior settlement was designed 
to place a ceiling upon the percentage rate which could be charged. 
Thus, the settlement provided that instead of & R receiving a 
flat one-half percent of United's net asset value as compensation 
for its services, W & R was to receive a sliding scale percentage 
rate, ranging from one-half of one percent to .35 of cue percent. 
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Plaintiffs’ cuuse of action om tiie otber inand, is 
based upon the claim that the xhrase "rate of conpencotion" 
includes compensation [from all. sources, At best, a solution of these 
, 


conflicting conteutions could ve dicided either way. then one 


6 
considers the backsround against whici: the priory settlement was 


made, i.e., the settlemenc was designed to place » ceiling upon the 
percentage rate of comzensation; and when one considers, in addition, 
that the prior settlement and the KCSC arrangements were ratified 
by United sharehoiders after aroper notice, ond when one further 
considers the testimony of defendants Weddell and Merriman that 
KCSC was organized not to circumvent the stipulation but to benefit 
United shareholders ty enabling United to recaptuve commissions 
otherwise lost, it becomes aonarent thet plaintiffs' construction 
6 

of the prior settlement might not be adooted by the Court after 
full trial. Most significantly, defendanes have argued that the 
organization of KCSC did not circumvent the prior serclement because 
it resulted in saving United millions of dollars--a saving which 
was made possible by the investment uy ‘i & R of time and substantial 
capital. 
VIIT. OTHER FACTORS INFLUENCING THE SETITEMENT 

When these actions were instituted by the plaintiffs 
herein, it was recognized by counsel that despite the apnearance 
of some possible unfairness in the actiors of the defendants, those 


actions had not been declared illegal by any court or administrative 


L334 
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agency, and indeed the plaintiffs were venturing into virgin 
territory insofar as the scecurities iaws ave concerned. However, 
it was fele that the discovery proceedings would produce suffietent 
evidence to jusvify a court in "making new law." 


As has been noted, supra, the discovery proceedings 


appeared to counsel to weaken, rather than to strengthen the 


factual basis upon which. such new law was to be mide. The 

defendants appeared ready, willing and able to proceed to Litigation. 
In all candor, the opportunity of settling this litigation on a basis 
favorable to United came only at the point at which the shareholders 
of W &R, the largest of whom are the individual: defendants herein, 
dscided to sell W & R to Continental Investors Corporation, Suddenly, 
these lawsuits became burdens to the defendants, far in excess of 

the burdens theretofore possibly imposed by the law or the facts, 
Settlement of this action was largely facilitated, it is believed 

by counsel for the plaintiffs, by this unexpected turn of events. 
GSounsel felt it their duty to the sharehclders of United to take 
advantage of this situation and achieve a settlemert which, it is 
believed, benefits United to a far greater extent than wouid a trial 
on the merits. 

Furthermore, it is perhaps not unrealistic nor immodest 
to point ouce that this lawsuit brought to the attention of the 
Securities and Exchange Commission some of the ‘evils’ inherent in the 
business of reciprocals and'bive-ups". This lawsuit was the subject 
of extensive articles in Forbes magazine and The tall Street Journal, 
and a copy of the complaint was delivered, shortly after the 
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commencement of the action, to the Boston regional office of the SEC, 
and Boston co-counsel for the plaintiffs had extensive conversations 
with SEC counsel regarding the allegations contained in the lawsuit. 
It is important to note that not too long thereafter the commission 
instituted hearings into the Commission Rate Structure, and of<icers 
of United and W & R were called upon to testify as witnesses and 
were questioned closely concerning the operations of KCSC. At 

those hearings, however, counsel for the plaintiffs felt that W&R 
had acqutted itself with some force, while the officers of other 
mutual funds management companies which made no effort whatsoever 

to return commissions to the mutal funds managed by the, appeared . 
to be, far more than W & R, the villains on the scene. The eventual 
abolition of “give-ups" was undoubtedly brought about at least in 
part as a result of this lawsuit, and accomplished part of what this 
lawsuit sought to accomplish. Now that “eive-ups"' are abolished, 
the most clearly objectionual practices of W &R (for which this 


settlement makes ‘United whole), namely the payment of "give-ups" 


without the performance of services, can no longer be practiced. 


It is for this reason that this lawsuit accomplished one of its 
principal objectives without having had to proceed to trial or 

to obtain an injunction against the future practice. With the aboli- 
— of “give-ups" on the Pacific Coast Stock Exchange, KCSC no 
longer will be obliged to give up any portion of its commissions, 
thereby retaining a larger share to be credited against United's 
investment advisory fee. While it is true that KCSC will no longer 


. receive "give-ups",; it is also true that KCSC will not be the payor 


A 


“sive ups" to other brokers, cud chere vill thus Se more 


of cash 
incentive fer ! & R tu use KC*S to execute United portivlio 
transactions by itself. ‘hile this benefit to United cannot be 
measured by any specific doliar amount, the huge volume of 
a 

United transactions, amounting to billions of dollars, suggests 
that a significant amount of additions1 savings may eccrue to United. 
IX. THE SAMGOR OBJECTION 

The sangor objection rests on the erroneous impression 
that the proposed settlement actually provides for a payment of 
only $325,000.00 und not $650,000.00. . Tne objection is based upon 
a misinterpretation and misunderstendiny of the settlement. As 
above pointed out, the settlement provides for the payment of 
$650,000.00 and in no event could ever result in a benefit tc 

$ 


United shareholders of iess than $525,000.99. Even she $125,000.00 


diminution of the benefits of the settlement are not certai«a and 


are dependent upon factors and circumstances over which Unirced 


shareholders have reai and meaningful control and ability to 
prevent. 


X. THE SEC LETTER 


7. ° 1 


Since writiny this brief, plaintiffs' counsel received 


a copy of a letter from the SEC, inadvertently eddressed to 
Judge Edmund L. 2almeri, pertainins to the setticwent., The 


said letter does not object to the settlement and does not 


claim that the amount payable under the settleuent is inadequate 
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in relation to the rerits of the claim: sdvanced in the comoleints. 
The letter was sent merelv to advise the court cs co certain mitter. 
relating to this settlement in order to determine wiat amount United 
Funds, Inc., actually will benefit from erch $109,090.00. 

The SEC apparently is unclear as to how each payment 
will be treated for the purpose of crediting the manarement Eees 
payable toW &R and suggests two alternatives. 
; The first alternative which results in reducing 
each $100,000.00 payment by $50,000.00 is not applicable and the 
' computation in the SEC letter with respect thereto should be dis- 
regarded, 

The second alternative suggests tte correct method 
under the settlement for treating the $1C0,000.00 saymerts. By 

6 


utilizing the alternative computation, the SEC shows that the 


$100,000.00 payments can be reduced by a maximum of $23,035.00.* 


Plaintiffs do not dispute that the possibility exists 
that the $100,000.00 payments might be reduced by a maximum of 
$23,085.00. The sEC letter however, does not take into account 
the variables which may occur to reduce or eliminate the possible 
maximum diminution in benefit to United shereholders. (See discussion 


page 11, supra.) 


OL TE TTT ET eT TEE TT A NTS PR Se at Ses Ss steer aes 
* Plaintiffs' brief computes the maximum possible reduction as 
being $25,000.00 for the sake of simplicity, om the assumption thet 
the corporate income tax rate is 50%. The ectuai tax rate, however, 
is 52%. 
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Indeed, one of these varidbles, which is dizcctly 
‘under the control of United's sh-renolders could prevenc any 
diminution from occur ing. 


The SEC letter further suggests that the $100, 000.00 


payments to United should be reduced by $45,000.00 per year. 


_ This computation is made by allocating a lezal fee of 9225,000.00 
over a five year period i.e., $45,000.00 per year. 

Counsels allowance for legal fees is not 
now before the Court. Suffice it to say, however, 
stipulation clearly provides for the Payment of a counsel fee 
to be approved by the Court and that defendants ill not oppose any 
fee awarded by the Court which is less then $2257000.00. The 
pertinent facts pertaining to the payment of counsel fees will be 
the subject of an appropriate sicihird tie at the proper time, and 
counsel fees will be awarded in such amount as this Court deeins 
to be fair and equitable in the light of all the circumstances, 

Of course, as above noted, when calculating the benefit 
to United, it is imorover at ae to Subtract counsel fees 
at all. The Court, at the prover time, and in the exercise of its 
judicial discretion, will make an award based upon all the 
circumstances of the case including the benefit to United, The 
sole issue at this juncture is whether or not the S*OSs amount of 
the settlement is fair and reasonable in the licht of the possibl2 
outcome of this litigation in relation to the facts and applicable 
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Te _OF OFCISIOs IN iy RYE Eu ASE A 

Attached herewith 4s the opinion of Juuce NeLleen of this 
Court approving a settlement in the Dreyfus case, Judge NcLean's 
opinion, filed on March 13, 1970, is attached hereto for the 
convenience of this Court. In approving the Dreyfus Fund settlement, 
Judge McLean deals with many of che same issues as are involved hercin. 
The Dreyfus decision is, therefore, strong authority for approval 
of the settlement in the instant case. 


It appears from Judge McLean's opinion that, the Dreyfus 


settlement allows a credit in reduction of management fees in the 


amount of net profits derived by Dreyfus' subsidiary attributable 
. y y attributable 


‘und nortfoli 
ich the subsidiary might receive in connection 

with its brokers activities for the Dreyfus Fund, Give uns have been 
eliminated and therefore do not result in any benefit to the Dreyfus 
Fund, 

The Dreyfus benefit is not nearly as favorable as the United = 
W & R management fee reduction formula in that United Funds management 
fees are reduced by 50% of the net orofits realized by KCSC from all 
sources - not merely orofits derived from direct fund portfolio trans” 
de ction Indeed, until 1968, the i! & R formula provided for reduction 
in management fees, as an alternative to the 50% formula of management 
fee reduction, of 100% of all arofits earned on direct portfolio trans~ 
actions if said 100% was greater than the 50% formula. In all the 
years from 1965 to 1963 the 50% formula yielded substantially more 
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benefit to Uniced than the limited 10U4 formula, 
CONCIUS TOS 


It is respectfully submitted that the proposed settlement 


' 4s fair, reasonable and adequate and should be approved by 


this Court. 


Resvectfully submitted, 


“if . 
{ 
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Affidavit of Joseph A. Ruskay 


in support of proposed settlement, 


in Horenstein-Ruskay dated April 1, 1970 
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Action No. 2, the 


Court on January 23, 1970, is a sharehclders' derivative 
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UNITED STATES DISTRICT COURT A 
SOUTHERN DISTRICT OF NEW YORK 


FRED HORENSTEIN and JOSEPH SCIUTO, 
67 Civ. 4175 
Plaintiffs, 
ACTION NO. 1 
~-against- 
WADDELL & REED, IENC., et al., 
Defendants. 
STATEMENT OF DEFENDANTS' 
ATTORNEY ON SETTLEMENT 
HEARING 
SOPHIE RUSKAY, : 
Plaintiff, 


69 Civ. 276 
-against- 
ACTION NO. 2 
JOE JACK MERRIMAN, et al., 


Defendants. 


ALBERT D. JORDAN, being an attorney and member 
of the firm of attorneys appearing on behalf of certain of 
the defendants in the above-captioned consolidated actions, 
states: 

1. These are consolidated shareholder actions 
brought on behalf of United Funds, Inc. ("United"), an 
open-end, managed investment company, commonly known as 
a mutual fund. 

2. The defendant Waddell & Reed, Inc. ("WER") 
is a New York corporation which supplies management and an 
investment program to United pursuant to the terms of an 
Investment Advisory Contract between itself and United. 
The defendant Kansas City Securities Corporation ("esc") 


4s a wholly owned subsidiary of W&R which, since September 1, 
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1965, has been engaged in acting as a broker and member 

of the Pacific Coast Stock Exchange ("PCSE") for the 
execution of certain of United's portfolio transactions, 
as well as the execution of brokerage business vent to 

it by other brokers. The individual defendants Cnauncey 
L. Waddell, Cornelius Roach, Joe Jack Merriman and 

Robert L. Wagner* were officers and/or directors of 

United who were also officers of W&R prior to July of 

1969 ##, By an order of Hon. Harold R. Tyler, Jr., dated 
June 7, 1968, Action No. 1 was dismissed for lack of proper 
venue as to the defendants Brookfield, Dillingham, Fell, 
Hendren, Kroh, McLaughlin, Schutz, Shook and Wornall who 
were directors of United having no interest in or affilia- 
tion with W&R or KCSC and who were not named as defendants 


in Action No. 2. 


3. Pursuant to the terms of the Investment 


Advisory Contract between WER and United, which was 
approved by the shareholders of United in April of 1965 
and has been annually approved thereafter, W&R has been 
authorized to direct brokerage on United's portfolio 


transactions, consistent with the requirements of best 


® The defendant Wagner, who succeeded Merriman as President 
of W&R in May of 1969, was made a defendant in Action No. 2 
only. 


## Virtually all of the outstanding stock of W&R, including 
that of the defendants Waddell, Merrima.. 1nd Roach, was ac-~ 
quired in July of 1969 pursuant to the tei.1.s of a public 
tender offer on the completion of which the resignation 

of all such defendants other than Roach was accepted. 


execution, to KCSC*, to brokers who supply investment 
information or services to W&R, or to brokers who sell the 
shares of United**. The Investment Advisory Agreement further 
provided for a reduction of the management fee of W&R*** by 
the greater of (1) 100% of the net income of FCSC after pro- 
vision for taxes resulting from the execution of the portfolio 
transactions of United, or (11) a percentage (which has varied 
from 40% to 50%) of the net income after provision for taxes 
of KCSC from all sources including income from reciprocal 


brokerage business. 


Issues and Actions to be Settled 
3. The compromise here submitted for approval 
embraces a series of thr ets of actions hereinafter 
referred to as the "original actions", the "supplemental 
actions" and the "New York action". 
4, The original actions were instituted by the 


filing of a complaint in Action No. 1 on October 26, 1967, 


which was thereafter superseded by the filing of an amended 


complaint on or about June 5, 1968 pursuant to suggestions 
contained in the memorandum opinion of Hon. Harold R. 


Tyler, Jr., dated May 27, 1968 (Opinion No. 34846). 


* Prior to the abolition of "give-ups" on December 5, 1968, 

the Investment Advisory Agreements then in effect also authorized 
W&R to direct the allocation of “give-uns" to KCSC or to brokers 
furnishing investment information or services to WER. 


** This provision is largely of historical significance 
since W&R has its own sales force and has terminated 
selling agreements with independent selling dealers. 


##® The manarement fee of W&R is computed as a vercentaze 
of the total net assets of United under a sliding formula 
4ncorporoted in the Investment Advisory Agreement with 

the apprcval of United's shareholders in Avril of 1965 

as a result of the settlement of 2 multiplicity of prior 
shareholder edaca among 
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Action No. 2 was filed on January 23, 1969. 


5. The claims and contentions made in both 
actions are substantially identical and are more fully 
describec in the notice to shareholders concerning these 
settlement proceedings authorized by the Order of Hon. 
Morris E. Lasker, dated Wecember 24, 1969. Among other 
matters, both complaints: charge that W&Rms misused and 
abused its power to direct brokerage on the execution of 
United's portfolio transactions; that the formula for the 
reduction of the management fee of W&R by a portion of the 
net profits of KCSC is improper to the extent it permits WE&R 
or tts subsidiary to benefit in any fashion from the rower of 
W&K to direct the execution of United's portfolio trans- 
actions; and that the annual approval of the terms of the 
Investment Advisory Contract by United's shareholders, 
including particularly the provisions thereof authorizing 
W&R to allocate and direct the portfolio transactions of 
United in the manner described in their complaints was 
pro ‘d by "false or fraudulent" proxy statements which 
@iile, ‘ly railed to disclose the acts ‘and practices of the 
defendants and the intention of the defendants to engase 
in such actions and practices. In addition, the complaint 
in Action No. 1 alleges that the defendants have been guilty 
of "Gther acts of mismanagement, misfeasance and nonfeasance... 
as officers and/or directors of United" and the complaint 
in Action No. 2 alleges that the defendants have caused 
excessive turnover of United's portfolio securities in 


order to increase the benefit being derived from the 
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commissions or discounts paid by United on the purchase 
and sale of it~ portfolio securities. The defendants have 
denied each and every allegation of wrongdoing on their 
part as both factually erroneous and legally unwarranted 
and have, in addftion, asserted affirmative defenses to 
the effect that the shareholders of United have ratified, 
approved and shared in the benefit of the practices 


followed by W&R in te execution of United's portfolio 


transactions after full and fair disclosure of all relevant 


matters and transactions. 

6. The New York action was instituted in 
October of 1968 by the plaintiffs in Action No. 1. By 
an order of Hon. Morris E. Lasker approving a stipulation 
of the parties to both actions now before this Court, the 
plaintiffs in Action No. 1 were permitted to file and serve 
a second amended complaint incorporating the allegations 
in the New York action. Such allegations charge, in 
substance, that the profits of KCSC are derived from 
brokerage business arising, directly or indirectly, from 
the ability of W&R to allocate and direct brokerage on the 
execution of United's portfolio transactions and that the 
reduction formula incorporated in the Investment Advisory 
Agreement between United and W&R constituted a violation 
or evasion of the terms and provisions of a Settlement 
Stipulation for the disposition before the Supreme Court, 
New York County, of a prior series of shareholder actions 


and the provisions of the Order of the Supreme Court, 
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New York County authorizing and approving the settlement 
of such prior actions. Prosecution of the New York action 
was stayed by an Order of that Court pending the disposition 
before this Court of plaintiffs' original actions for the 
reason that the terms of the prior Settlement Stipulation 
of the eariier New York actions incorporated a proposed 
Investment Advisory Agreement to be entered into between W&R 
and United which was identical in all respects with the 
Investment Advisory Agreement entered into with the approval 
of United's shareholders in April of 1965 with the result 
that the allegations of plaintiffs' original actions 
asserting that the brokerage operations of KCSC constituted 
a violation of such Investment Advisory Agreement presented 
issues identical with thosebeing litigated before this 
Court. Defendants contend that the allegations of the New 
York action are based on nothing more than a semantic 
distortion of the prior Settlement Stipuiation and Order.* 
7. ‘Plaintiffs! supplemental action was instituted 
pursuant to an Order of Hon. Harold R. Tyler, Jr. dated 
May 29, 1969 authorizing the plaintiffs in Action No. l 


to serve a supplemental complaint. Pursuant to leave 


granted by Hon. Morris E. Lasker, a substantiakly identical 


supplemental complaint was served by plaintiff in Action No. 2. 


¥ A stipulation for the settlement of the earlier New 

York actions provided that W&R would not "seek or accept 
compensation" greater than that provided by a reduced sliding 
scale for the computation of its manarement fee. However, 

as appears from the terms of the Settlement Stipulation read 
in conjunction with the then proposed new Investment Advisory 
Agreement, such stipulation did not and was not intended to 
refer to the operation of a securities brokerage affiliated 
with WER. 
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Plaintiffs' supplemental action charges, in substance, 
that the defendants Waddell and Merriman, together with 
their families, owned or controlled a majority of the 
voting stock of W&R; that such defendants, in concert. 
with Roach, arranged to sell all of their voting and non- 
voting stock of W&R at a price of $80 per share; and 

that such price reflected, in effect, a self-serving 
capitalization of the improper and illegal vrofits being 
earned by KCSC as a result of the matters and transacticns 
previously alleged. In their answers to such supplemental 
complaints, the defendants dispute that any of them, either 
jointly or separately, owned or controlled a majority of 
the voting stock of W&R and pointed out that the sale of 
their shares of W&R was with the approval of United's 
shareholders at their annual meeting held June 3, 1969 
after full and fair disclosure of all matters material 

to the transaction; that the sale of their W&R shares was 
pursuant to a public tender offer whereby all shareholders 
of WER were offered the same price which they received; 


that United's shareholders have no right to enjoin or 


participate in the exercise by such defendants of their prop- 


erty right in the stock of W&R; and that, in any event, 
the remedies which United's shareholders might have by 
virtue of the allegations and charges of plaintiffs' actions 


would be in no way impaired by the sale of their W&R stock. 


Prior Proceedinss 


Plaintiffs in these consolidated shareholdcer 
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actions have been afforded extensive and virtually unlimited 
discovery. There has been submitted to the inspection of 
their counsel and an accountant* employed by plaintiff 

in Action No. 1 both in New York and at Kansas City, 
Missouri, virtually all of the business records of W&R, 


eH 
KCSC and the other defendants. Plaintiffs have also pro- 


pounded an axtwinhyn series of interrogatories and suople- 
mental interrogatories to which the defendants have served 
full and complete responses. Additionally, defendants 

have taken extensive oral depositions of the defendants 
Chauncey L.-Waddell, Joe Jack Merriman and Cornelius Roach. 
Moreover, plaintiffs have taken tre deposition of W. Hardy 
Hendren and Jay B. Dillingham (two of United's unaffiliated 
directors) as well as the depositions of other non-defendant 


officers and employees of W&R consisting of Sherman 0. Jones 


(President of KCSC), Don. S. Williams(Vice President of 


W&R and head of its Investment Advisory Division), and 


George Baker (Vice President of W&R and head ot its 
Trading Division). 

9. The result of such extensive discovery has 
been to disclose, in evidentiary and factual detail, 
that the various charges and contentions of plaintiffs 
are illfounded. At all times with which this action is 
concerned, substantially more than half of the directors 
of United consisted of prominent and responsible businessmen 
living in and around Kansas City, Missouri, who were alert 


to exercise their best independent judgment in the interests 


# Malcolm Rosenwald, C.P.A. of the firm of David Berdon & Co. 


## For a schedule of documents submitted by defendants and 
reviewed by plaintiffs in these consolidated actions, 
see Exhibit "A", annexed hereto. 
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of the shareholders of United. Since the inauguration of 
the operations of KCSC on September 1, 1965, W&R has 

reduced the fees earned by it under the Investment Advisory 
Contract with United by the sum of $78,000 in 1965, 

the sum of $770 573 in 1966, the sum of $1,365,101 in 1967, and 
$1,785,973 in 1968 resulting primarily from the handling 

by KCSC of brokerage transactions on the Pacific Coast 

Stock Exchange sent to it by brokers to whom W&R had 
directed the execution of some of United's portfolio 
transactions. Moreover, such reductions represented 
additional savings to the shareholders of United beyond 

and belov the benefit of the reduced scale of management 
fees stipulated by the settlement in 1965 of a series 

of prior stockholder actions as hereinabove described. 
Furthermore, even careful study by plaintiffs' attorneys 

and accountant of the portfolio trading and execution 
practices of WER disclosed nat meticulous care has been 
taken at all times to obtain the best execution and most 
advantageous prices for the portfolio of United irrespective 


of whether such trading practices required recourse to 


the numberless variety of special trading practices including 


recourse to the so-called "third market" and "fourth market". 
Finally, the details relative to the single portfolio trans- 
action referred to in the complaint in Action No. 1 (Monsanto) 
disclosed that there had been no price manipulation and, 

in fact, the particular trade had been executed by Goldman 


Sachs & Co. (and not KCSC) on the Pacific Coast Stock Exchange 
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in order to avoid further erosion of market values to the 
detriment of the shareholders of United. 

10. Discovery with respect to plaintiffs' 
New York action showed that the 4ndeerion, organization 
and inauguration of the awhegebeaa of KCSC were instituted 
after the terms of the prior 1965 settlement had been 
arranged and wholly without reference to the stipulated 
terms and conditions of that settlement. As to plaintiffs' 
supplemental complaint, there was established that none 
of the defendants demanded or obtained favored treatment 
as controlling shareholders of W&R since all of its 
other public shareholders werepaid the same price on the sale 
of their shares and that the price of $80 per share was 
agreed upon by the tender offer purchaser without any form 
of extended negotiations since that was the price which 
had been proposed by the prior offering purchasers, all of 
whom had full knowledge of the claims and contentions 
advanced by plaintiffs in their actions, as well as the 
facts. and figures related thereto. 

ll. Accordingly, plaintiffs have themselves 


determined that their claims and contentions cannot be 


factually substantiated and that they are remitted to 


reliance upon the contentions that the provisions of 
United's Investment Advisory Agreement for the reduction of 
the management fees of W&R by a portion of the net profit 
after taxes of KCSC is somehow invalidated by federal law; 


that the industry practice followed and fully disclosed 
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by W&R of directing the allocation of brokerage to 
brokers who either themselves supply investment information 
or services to W&ZR or compensate other brokers doing the 

same by reciprocal brokerage or “give-ups” is prohibited; 

or that the receipt by KCSC of "give-ups" in the amount 

of $1,190,050 from brokers handling the execution of United's 
portfolio soansesetans wes wrongful despite the fact that the 
receipt thereof has been disclosed to the shareholders of 
United and that the amount has been shared with the 
shareholders of United under the management fee reduction 
formula. Moreover, such last mentioned "give-up" practice 
was terminated by the rules of the various securities ex- 
_changes on December 5, 1968 at the reauest of the Securities 


and Exchange Commission whereas, prior to that time, such 


allocation and handling of "give-ups" was an industry 


accepted practice. 


The Compromise and Settlement 

12. The Stipulation of Settlement herein pro- 
vides for the payment to United by the defendants of a 
total of $650,000, of which $500,000 will be paid by KCSC 
or W2R in five (5) annual ieutestnunies of $100,000 
commencing within thirty (30) days of the effective date 
of the Stiuplation of Settlement. To the extent that any 
such installment is paid by KCSC, such payment will be treated 
as a deduction in the computation of the net income of 


KCSC for purposes of the management fee reduction 


Si 
formula. * 


13. Defendants contend that there is neither 
legal nor factual merit to the far ranging charges of 


waste, mismanagement and appropriation of the assets 


and opportunities’ of United levelled at them by plaintiffs. 


Moreover, they point to the fact that -the shareholders of 


# It should be noted that such installments are dependent 

neither upon whether KCSC has or may have profits against 

which. to offset the payment of such installments or upon 

the continuance of the contractual relations between United 
- and WER. However, in any year in which W&R shall continue 

as the investment adviser of United and KCSC shall have 

sufficient profits from its execution of brokerage business, 

the economic benefit of the settlement to United may te 

reduced ty approximately $25,000 by the application of 

the settlement formula. Accordingly, if W&R were to remain 

the investment adviser of United for all five years and 

KCSC had net profits in all such five years in excess of 

$100,000, the economic benefit to United could be reduced 

by approximately $125,000 with the result that its net 

benefits under the settlement would aggregate $525,000 

rather than $650,000. 


Certain objectants have apparently misunderstood 
the application of the settlement formula by assuming that the 
economic benefit to United may be reduced by as much as 50%. 
Their computations, however, overlook the fact that initial 
payment of $150,000 is without qualification or reduction 
and the further fact that the offset to the net profits of 
KCSC to encourage KCSC to continue its operations on behalf 
of United is subject to prior application of taxes at an 
estimated effective rate of 50%. Thus, the benefit of 
such offset would first be reduced by provision for taxes 
and then multiplied by 50% so that the maximum effect 
of the settlement formuia on the management fee reduction 
formula would be approximately $125,000 or less. 
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United have, at all times, been fully and fairly informed 
of all the matters and transactions sought to be relied 
upon by the plaintiffs both by prospectuses pursuant to 
which all shares of United were purchased and by the 
annual reports and proxy statements of United, as well 

as by the other quer verty and periodic reports of United. 
Notwithstanding such full and fair disclosure, the share- 
holders of United have overwhelmingly elected and re-elected 
the allegedly errant directors and: have annually approved 
‘and reapproved the contractual arrangements between United 
and W&R which specifically authorize the very matters and 
transactions upon which plaintiffs seek to complain. 

14, In order to avoid the expense and business 
disruption necessarily inherent in the further prosecution 
of this action, the defendants are auvanthe lens willing 
to agree to the settlement terms previously described. 

The settlement stipulation is subject to the approval of 
this Court as to its fairness and adequacy, as well as 

to the effective discontinuance of plaintiffs' New York 
action. It is the consensus of all counsel, however, that 
effective discontinuance of the New York action can be 
obtained in the event of approval of the settlement terms 


of this Court. 


Settlement Proceedings 


15. A Stipulation of Settlement for these 
consolidated shareholder actions was signed and presented 


to the Court before Hon. Morris E. Lasker who thereupon 
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v directed, by an Order dated December 24, 1969,* that a 
hearing be held to determine the fairness and adequacy 
of such settlement; that such hearing be held on the 6th 
day of April, 1970 at 11:00 A.M. in Room 1306 of the 
United States Courthouse for the Southern District of New 
York; and that notice of such settlement and of such hearing 
in the form annexe’ to such Order be mailed,on or before 
February 27, 1970, to each shareholder of United of record 
at the close of business on the 3lstday of December, 1969. 
.As appears from the affidavit of edie’ O. MeWhinney, svyorn 
to March 6, 1970, to be submitted on the settlement hearing, 
such notices were mailed in accorcance with the requirements 
of the Order of this Court. 

16. I am informed that there are in excess of 


500,000 shareholders of United. Of such number, less than 


twelve (12) have indicated their intention to oppose the 


settlement and most of such objectants have directed their 
communications to the issues of the fees and expenses of 
plaintiffs' counsel and accountant which subject can be 
reached only if tne settlement terms are approved. One 
objectant who han -epdoned the adeauacy of the settlement 
terms on the ground that the economic benefit to United 

4s less than half of the sum of $650,000 simply does not 
understand the provision-~ of the settlement stipulation. 

I am aware of no objections on the ground that plaintiffs' 
investigation and discovery has been inadequate or that the 
claims and contentions made by plaintiffs in these actions 


are meritorious either in fact or in law. 


# Exhibit "B" hereto annexed. 
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Conclusion 

17. On behalf of the defendants Waddell, Merriman, 
Roach, Wagner, W&R and KCSC, it is respectfully submitted “ 
that there is neither factual nor legal merit to the claims 
and contentions of the plaintiffs in these actions; that 
the settlement terms actually convey a windfall benefit 
on United and its shareholders; that the further prosecution 
of this action to a trial would result in a dismissal 
on the merits and would therefore be highly inconsistent 
with the best interests of United. Accordingly, it is 
submitted that the terms and provisions of the stipulation 
of settliment entered into herein should be approved by 
“his Court as fair, reasonable and adequate, arid that the 
complaints herein be dismissed on the merits and with 
prejudice. 

The foregoing statement is subscribed and affirmed 


by the undersigned wmder penalties of perjury. 


Dated: New York, N. Y. ly 
March 30, 1970 Pa 
7 
Miho 


Albert D. Jgégrdan 


| EXHIBITS OMITTED) 


Affidavit of Francis S. Bensel in support of 


motion for summary judgment, dated January 12, 1972 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
SOPHIE RUSKAY, 
Plaintiff, 
-against- 
JULIUS JENSEN III, et al., 


Defendants. 


LOUIS FELDMAN, Trustee for 
NESSA FELDMAN, 


Plaintiff, 
e-against- 


JOE JACK MERRIMAN, et al., 


Defendants. 


WEBSTER FACTORS, INC., 
Plaintiff, 
-against- 
CHAUNCEY L. WADDELL, et al., 


Defendants. 


IRWIN L. FEINBERG, as trustee 
for HELEN K. FEINBERG and 
IRWIN L. FEINBERG and HELEN 
K. FEINBERG, as Joint Tenants, 
Plaintiffs, 
-against=- 
JULIUS JENSEN III, et al., 


Defendants. 
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ACTION NO. 2 


ACTION NO. 3 


ACTION NO. 4 


REPLY STATEMENT OF COUNSEL 
FOR THE MOVING DEFENDANTS 
IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
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ALBERT D. JORDAN, being member the Bar 
of this Court and a member of the firm of attorneys 
appearing on behalf of the moving defendants maxes this 
statement, of matters with which he is personally 
familiar, in support of defendants' motion for summary 
judgment.* 
1. At the outset, it should 
plaintiffs, apparently in an attempt to 
credence to their legal arguments, have mischaracteri zed 
as documented facts the unproven allegations of 


Notwithstanding that such unproven 


are, for purposes of this motion, 


favorable to plaintiffs, the prior Horenstein/Ruskay 


judgment, approved oy this Court, disposed of the same 


As originally filed, this cumulative motion sought 
consolidation of the four captioned actions pursuant 
to F.R.C.P, 42(a) and summary judgment pursuant to 
F.R.C.P. 56(b). By Order of this Court (Brieant,J.), 
dated November 15, 1971, these actions were con- 
solidated for all purposes. The twaring on the re- 
maining summary judgment issue was adjourned to 

March 7, 1972 to afford the parties time within which 
to file opposing and reply papers. 
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causes, issues and claims on the merits and with prejudice 
to United and its shareholders, including the instant 
plaintiffs. * As clearly and unambiguously set forth in 


The opinion of Judge Morris E. Lasker, dated 
May 26, 1970, found (Defs. Exh. "oO", p. 17): 


" . « « Upon all the facts and cir- 
cumstances presented, I find the 
proposed settlement agreement to 
. be fair and reasonable and in the 
best interests of all concerned, 
and it is therefore approved.” 


Similarly, the Order and Judgment of this Court, 
dated June 25, 1970, dismissed the prior Horenstein/Ruskay 


actions on the following findings (Defs. Exh. "P", p. 3): 


"2. The stipulation of settlement and 
compromise, dated December 24, 1969, 


is fair, reasonable and adequate; 


id e ° 


The above entitled shareholder actions 
and complaints therein be and they hereb 
are dismissed on the merits and gaa 
rejudice ns e respective plain- 
tiffs, United Funds, Inc., its successors 


and assigns and its Stockholders; and this 
judgment is in as a pet discharge or 
any an im orc S, or cause or 
cau f acti 


ses of action, or part or parts thereof 
: : Y 


Merriman, Chauncey L. Waddell, Cornelius 
Roach, Kansas City Securities Corporation, 
Cameron K. Reed, Robert W. Wagner and 
United Funds, Inc.; and 


<< (Emphasis added) 
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the Notice of Settlement Hearing nailed to United's share- 
holders, in a form approved by this Court, a major objective 
of the Horenstein/Ruskay actions was "that the proposed 

sale [of W&R/NY] should be enjoined or the vroceeds thereof 
sequestered for the benefit of United." (Defs. Exh. "N", 

Dp. 3). 


2. Plaintiffs' principal argument for the 


proposition that their claims, based on defendants' sale 
of their W&R/NY stock to a subsidiary of CIC, are "new" is 
essentially that they employ the rhetoric and terminology 
of Judge Friendly in Rosenfeld v. Black 445 F. 24 1337 
(2 Cir. 1971), whereas the Horenstein/Ruskay plaintiffs 
sought to attack the same transaction with different words, 
albeit to vindicate the same allesed fiduciary and legal 
obligations and sous-t the same relief. 
3. Plaintiffs refer to paragraphs 63, 64, 63 and 
69 of the Horenstein supplemental complaint for the proposition 
that the prior Horenstein claims are distinguishable from the 
present causes. In so arguing, however, plaintiffs have 
chosen to ignore paragraph "67" of the Horenstein supplemental 
complaint, which recites (Defs. Exh. "F"): 
"67. With an eye toward their ow personal 
profit and aggrandizement, and in 
total disregard of their fiduciary and 
legal obligations to United and United's 
shareholders, the Defendants Waddell and 
Merriman have agreed to and are preparing 
to sell their controlling stock to 
Continental, and the Defendants United, 
KCSC, and Roach have acted and continue 
to act in concert with Waddell and 
Merriman to facilitate such sale and to 


facilitate Continental's tender offer by 
the remaining outstanding shares of WRI." 
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4, Moredver, plaintiffs nave also chosen to 
overlook paragraph 35 of the Ruskay supplemental complaint, 
served and filed in July, 1969 which pleaded (Defs. Exh. "J"): 


"35. A substantial portion of the increment 
n value o he stocxk propose ° 
be sold as aforesaid by said defendants 
and other W&R stockholders belongs to 
and is an asset of the ¥ and its 
stockholders; and the defendants Waddell, 
Merriman and Roach, in diiregard of their 
fiduciary duties to the Fund and its 
shareholders, are planning in conjunction 
with the other defendants herein, to 
convert such asset of the Fund to their 
own use and benefit." (Emphasis added) 


5. Plaintiffs' "new" actions are, as were the prior 


Horenstein/Ruskay actions (1) brought derivatively in the right 


of and on behalf of United; (2) concern themselves with the 
sale of W&R/NY shares to CIC; (3) base the quantum of damages 
due United on the profits received by the selling sharenolders 
of W&R/NY and (4) rely on the proxy statement, dated April i. 
1969, issued in connection with the sale of W&R/NY shares to 
CIC, the propriety of which statement was put in issue by the 
defendants in the Horenstein/Ruskay actions (See Defs. Exh. 
"H", pp. 2-4 and Defs. Exh. "L", pp. 2-4). 

6. The creative use oy plaintiffs of such phraseology 
as "sale of fiduciary office" and "fiduciary position" as 
purportedly distinguished from the Horensten/Ruskay allegations 
of defendants' "disregard of their fiduciary and legal obligations 
to United and United's shareholders" does not and cannot mitigate 
against the inescapable conclusion that the so called "new" 
matters are, if not identical to the prior Horenstein/Ruskay 


causes of action, merely different aspects of the same con- 


troversy challenging the legality and propriety of the 


sale of W&R/NY shares to CIC and United's alleged right to 
participate in the resulting proceeds. 

7. In support of their argument that Judge Lasker 
did not have before him any issue concerning the fairness of 
the disclosure and propriety of the April 18, 1969 proxy 
statement, plaintiffs cite the following language appearing 
in the Notice of Settlement Hearing (Defs. Exh. "N", p. 3): 


"By supplemental complaints * * * it is 
alleged that the defendants Waddell, 
Merriman and Roach arranged to sell a 
majority of the voting shares of W&R 

held by themselves and members of their 
families at a price of $20 per share; 

that such price was largely attributable 
to the profits derived by W&R from the 
acts, transactions and practices complained 
of in their principal complaints; and tnat 
the proposed sale should be enjoined or 
the proceeds thereof sequestered for 

the benefit of United." 


However, plaintiffs' opposing brief artificially cuts off the 
continuing language of the Notice of Settlement Hearing which 
avers the lawfulness and propriety of the April 18, 1969 proxy 
statement concerning the sale of W&R/NY shares to CIC, the very 
reading of which defeats plaintiffs' argument. The omitted 
languare reads: 


"The defendants involved in such allegations 
have denied that they are accountable to 
United or its shareholders for the selling 
price of their W&R shares or that such 
selling price was dependent on or affected 
by any of the improprieties or wrongdoing 
alleged by plaintiffs; and that after full 
dasciesure on & on Ere matter the shareholders 
approve e 


3. Despitetheir concession that there are no 
controverted issues of fact to be resolved on this motion, 
Dlaintiffs seek to assert that the Horenstein/Ruskay de- 
fendants and Judge Lasker did not seriously consider the causes 


» 
of action and issues raised concerning the sale of W&:R/NY shares 


t CIC. Nothing can be further from the truth as evidenced by 


an analysis of defendants' "Memorandum In Support of the 
[Horenstein/Ruskay] Settlement" submitted on behalf of U22 
and certain other defendants.* Specifically, defendants 
discussed the Horenstein/Ruskay supplemental allegations and 
relied upon SEC v. Insurance Securities, Inc., 254 F. 2d 642, 
650-651 (9 Cir. 1953) cert. denied 352 U.S. 823, 74 Ss. Ct. 
33, 3 L Ed. 2d 64, to defeat United's purported right to 
participate in the resulting proceeds of the sale of W&R/NY 
shares to CIC. 

G. In this respect, it should be noted that at 
the time that the Horenstein/Rus.cy settlement was judicially 
approved, SEC v. Insurance Securities, Inc., supra, was the 
leading decision in the area of the law concerning the right 
of a mutual fund to recover the proceeds of a sale of the 
mutual fund's investment adviser. Thus, it is not surprising 
that the Horenstein/Ruskay Plaintiffs, at the time, recognized 
that their burden of persuasion on this issue was virtually 
impossible. The fact that the Rosenfeld decision, supra, which 
is the underlying premise of plaintiffs' complaints, decided 
more than one year after the Horenstein/Ruskay judgment was 


entered, may be read as disagreeing with SEC v. Insurance 


* Annexed hereto as Defs. Exh. "S" is a copy of that part of 
defendants' "Memorandum In Support of the Settlement" con- 
cerning the Horenstein/Ruskay supplemental complaints 
and whether United had a right to participate or share in 
the proceeds of the sale. Defendants have provided 
piaintiffs' general counsel with a copy of said Memorandum 
in its entirety. 


Securities, Inc., supra, does not and should not permit the 
instant plaintiffs to indirectly reopen and negate the prior 
settlement which sought to bring the litigation to a final 
conclusion. 

10. Moreover, such claims and issues were not 
intended by the Horenstein/Ruskay plaintiffs to be the subject 
of nothing more than mere lip service. As clearly appears 
from the defendants! "Memorandum In Support of the [Horenstein/ 
Ruskay' Settlement" at Point IV, there was complete unfettered 
discovery by the Horenstein/Ruskay plaintiffs of all matters 
relating to the alleged sale of fiduciary office (Defs. Exh. 


"s"). There can be no doubt that the supplemental complaints 


served and filed by the Horenstein/Ruskay plaintiffs, respec- 


tively, were vigorously contested by tne defendants and fully 
embraced and disposed of by the settlement approved by this 
Court. 

ll. Plaintiffs' liberal references to the statements 
and proceedings before Judge Tyler are essentially forensic and 
based upon an imprecise recognition of the question decided 
by Judge Tyler. The question before the Court at that time 
was simply, whether the supplemental Horenstein claims, based 
upon defendants' alleged "disregard of fiduciary duties and le@al 
obligations to United" concerning the sale of W&R/NY shares to 
CIC were within the subject matter jurisdiction of the Court. 
The defendants argued that they were independent claims, whereas 
the plaintiffs contended that they were sufficiently factually 
related to the brokerage claims so as to warrant the invocation 


of pendent jurisdiction. All that Judge Tyler decided was that 
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Plaintiffs' argument was correct and tht the issues relating 
to the sale of office - couched in terms of sale of W2R shares 
to CIC motivated by the prospect of personal profit - could be 
properly pleaded by a supplemental complaint. 

12% Finally, plaintiffs seek to create an extra- 
ordinary procedural argument to the effect that Judge Tyler's 
decision of May 1969 (permittinz the Horenstein Plaintiffs 
to amend their complaint) somehow limited tne claims and 
issues to those that had acecmed Prior to that date and 
correspondingly limited the claims and issues before Judge 
Lasker, who was asked to consi‘er, under F.R.C.P. 23.1, the 
fairness, reasonableness and adequacy of the settlement. 

Apart from the question of whether Judge Tyler's decision can 

be construed as something other than the invocation of pendent 
jurisdiction, this Court, on two independent occasions long after 
the time by which all issues and claims, including the 

propriety of the April 13, 1969 proxy statement, had accrued, 
permitted pursuant to Orders dated July 2, 1969* and December 2, 
1969**, respectively, the Horenstein and Ruskay plaintiffs to 
serve and file amended and supplemental Pleadings. Thus, upon 
Close analysis of undisputed fact, even plaintiffs! extraordinary 
Procedural argument, seeking to limit the res judicata effect 


of the Horenstein/Ruskay judgment, is patently lacking in merit. 


Se nsnsienentetnessenatneesiueseteepeioeeaiin 


* Annexed hereto as Defs. Exh. "T" is an Order of this Court 
(Lasker, J.) dated July 2, 1969, authorizing Sophie Ruskay 
to serve and file the supplemental complaint. 


Annexed hereto as Defs. Exh. "U" is a copy of the Stipulation 
"So Ordered" by Judge Lasker granting Horenstein leave to 
file the Second Verified Amended Complaint. 

cd 
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13. Summing up, the plaintiffs! attempt to dis- 
tinguish the instant actions from the Horenstein/Ruskay actions 
by arguing that the "gist of the sale-of-office claim nere 
alleged is not the sale of Y&R stock te Continental, but the 
defendants' use, for private gain, of their fiduciary in- 
fluence with the stockholders and directors of the Fund to 
reinstatement of the Fund's service agreements". (Pltfs' 
Opposing Brief, p. 40). However, plaintiffs’ arzument is 
at best specious in that the ee language of paragraph 57 
of the Horenstein supplemental complaint enbraces such theory 
evidenced by the allegation of defendants’ breach of “fiduciary 
and legal obligations [owed] to United and fits] shareholders" 
and a conspiracy among and between the controlling shareholders 
of N&R "to facilitate such sale and to facilitate Continental's 
tender offer for the remaining outstanding shares to WRI" 
(Defs. Exhs. "F" and "R"). In addition, the clear language 
of paragraph 35 of the Ruskay supplemental complaint (Defs. 
Exh. "J") pleads the purported right of United to participate 


in a "substantial portion of the increment in value of the W2R 
stock proposed to be sold" by the W&R selling shareholders to 


CIC, which is repetitively asserted in the actions at bar. 
Plaintiffs' mere use of the term "fiduciary office" and the 
redundant citation of the Rosenfeld decision, supra decided 


more than one year following the consummation of the Horenstein/ 


Ruskay settlement does not erode or diminish the basic identity 


of the substantive claims. As will be demonstrated in our 
Reply Memorandum, in cases where, as here, the second action 
raises the same causesof action as were pleaded in the earlier 


litigation, or are "but different aspects of the same contro- 
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versy" the repetitive prosecution of the second action will 
be barred by the principle of res judicata and/or collateral 
estoppel. = 

14. Thus, to permit oiaintiffs who now possess 
the benefit of 20/20 hindsight, to circumvent and negate the 
intention of Horenstein/Ruskay parties to finally dispose of 
all of the causes, claims and matters in controversy through a 
negotiated and judicialiy approved settlement twill defeat the 
well recognized inclination of the Courts to favor the conm- 
promise of disputed claims and +o generally encourage settle- 
ment. The fact that at the time the Horenstein/Ruskay settle- 
ment was negotiated and judicially approved all precedents 
(SEC_v. Insurance Securities, Inc., 254 F. 2a 42 (9 Cir. 
1963) cert den. 332 U.S. 223, 79 S. Ct. 30. SL. Baie 6s 
(1952), Krieger v. Anderson, 40 Del. Ch. 61, 173 A 2d 525 
(1961) aff'd 4O Del. Ch. 362, 182 A. 2a 907 (1962)) refuted 
the rrosvect of a successful der‘ vative recovery can be 
neither overlooked nor minimized. 

15. Defendants respectfully submit that the very 
substantive causes and matters which plaintiffs aise as "new" 
are causes and matters previously embraced and finally disposed 
of by the prior Horenstein/Ruskay judgment. Accordingly, 
defendants pray that this Court enter, pursuant to F.R.C.P. 
56(b), summary judgment in their favor dismissing the complaints 


and causes of action contained therein. 


The foregoing statement is made and affirmed by 


the undersigned under the penalty of perjury. 


Dated: New York, New York 
February 29, 1972 


Exhibit S$ 
Excerpt from memorandum of defendants 


Waddell & Reed et al. in support of 


proposed settlement in Horenstein- 


Ruskay undated 


UNITED STATES DI: 
SOUTHERN DISTRIC 


RED HORENSTEIN and JOSEPH SCIUTO, 
Piaintiffs, 


* 87 Gly. S275 
-against- 


ACTION NO, 1 


WADDELL AND REED, INC., JOE JACK 
MERRIMAN, CHAUNCEY L. WADDELL, 
CORNELIUS ROACH, UNITED FUNDS, 
INC., and KANSAS CITY SECURITIES 
CORPORATION, 


Defendants. 


SOPHIE RUSKAY, 


Plaintiff, 
69 Civ. 276 

~against- 
ACTION NO. 2 
JOE JACK MERPIMAN, CHAUNCEY L. WADDELL, 
CORNELIUS ROACH, CAMERON K. REED, 
ROBERT We. WACNER, WADDELL & REED, INC., 
KANSAS CITY SECURITIES CORPORATION and 
UNITED FUNDS, INC. 


Defendants. 


“MEMORANDUM IN SUPPORT OF PROPOSED 
SETTLEMENT ON BEHALF OF WADDELL & 


" REED, INC. AND OTHER DEFENDANTS 


i 


VALICENT! LEIGHTON REID & Pina 
70 Pine Steecr 
New Yoru,N.Y. 190005 


IV 

PLAINTIPFS' CHARGE THAT 

BY DEFENDANTS WADDELL AND MERRIMAN 

OF THEIR CONTROLLING SHARES OF W&R 

TO CONTINENTAL WILL RESULT IN THEI 

CONVERTING PAST AiD FUTURE PROFIT 

BELONGING TO UNITED IS WITHOUT MERIT 

Essentially, plaintiffs' charge that as a result 
of the alleged improprieties committed by W&R in allocating 
and directing United's brokerage, W&R has earmec profits which 
rightfully belong to United. Thus, argue plaintiffs, the price 
tendered by Continental to W&R shareholders, which was based 
upon W&R earnings, enabled defendants Waddell and Merriman to 
convert to their own use past and future profits rightfully 
belonging to United. 

Fiaintifis' charge is wholly devoid of merit. Lt 
is clear law that neither United nor any of its shareholders 
have or can claim a proprietary rignt in the shares of WER. 
Indeed, the right of the shareholders of a mutual fund invest- 


ment adviser to sell controlling shares of such company for a 


consideration in excess of the net asset value of their shares 


is well estaolished. 
In SEC v. Insurance Securities, Inc., 254 F. 2d 642, 
SO), Gert. den. 355 U.8. 623, 79 8. Ct. 38, 
the United States Court of Appeals for the 9th 
Circuit opined: 
"It is no doubt realistic to at 


the contract which it has with Trust 
value docs not represent an asset of Trust 
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"The price of the service company stock, over 
and above net asset valuc, is based largely upon the 
expectation that che service contract will be re- 
newed and profits will continue to be received. 
This prospect no more represents an asset or Trust 
Fund than do the current profits to the service 
company, as received. The price received by 
appellce - directors for their stock in the service 
company did not come from the coffers of the invest- 
ment company, but from outside purchasers." 


The basis of the relationship existing between 
and its shareholders with W&R is the Investment Advisory Agree- 
ment. Quite clearly, such Agreement does not purport to confer 
upon United or its shareholders a property right in W&R shares. 
On the contrary, the Investment Advisory Agreement spec 
provides that in the event of its "assignment", the Agreement 


bot 
shall automatically terminate. 54 


Thus, on June 3, 1969, at 
Kansas City, Missouri, a majority cof the United shareholders 
entitled to vote at the annual shareholders meeting approved 


the re-employment of "W&R as investment adviser and manager 


under the contract then in effect if and when the contract is 


terminated due to its assignment." 39 

Moreover, the record amply demonstrates the efforts 
made by W&R's Board of Directors to assure itself that Continental 
was an acceptable purchaser, in that it had the capacity and 


responsibility to assume control of a mutual fund investment 


54. “Assignment" is defined in Section 2(a)(4) of the Investment 
Company Act of 1550 as "any direct or indirect transfer or 
hypotiiecation of a contract or chose in acticn by the 
assignor, or of a controlling block of the assignor's out- 
standing votins securities by a security holder of tne 
assignor, " 


Minutes of Annual Meeting of United Shareholders, June 3, 
1969, pp. 5-6 


" 
advisory and management company. 56 A 56 


Additionally, it has been heretofore demonstrated 


that W&R's conduct in nandling United's portfolio brokerage 


has been and continues to be well within the bounds of propriety 
from both a legally mandated and an industry imposed standard. 
Thus, it is submitted that the prospect of plaintif?fs' 
success on this cause of action, challenging the propriety of 
Gefendants Wiaddell and Merriman retaining the profits realized 


from their sale of W&R stock to Continental is extremely tenuous. 


See testimony of Page tial L. Waddell, pp. 74-79, 
87-88; and Joe Jack Merriman, pp. 37-39. 

For an historical trea tment of the saie of 
WER to Continental See: 


Plaintiffs! Exhibit 1, Continental Investment 
Corporation letter of intent, dated January 29, 1969, 
Plaintiffs' Exhibit 2(a}, Agreement betieen 

Continental Investment Cornoration and Individual 
ae ines of W&R Class B shares, dated March 13, 1969. 
Plaintiffs' Exhibit 2(b), Amendment to afore- 
menti oned ag ment, dated April, 1969. 
... Plasn Exhibit 3, Letter to Shareholdevs 
of W&R, dat faeen 14,1969. ., 
Exhii » Letter to Shareholders of 
1959. 
nibit 5, Tender offer by Continental 
Investment Corporation,dated June 3, 1969. 
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Exhibit T 


Order of Lasker, D.J., granting leave 


to file supplemental complaint in 


Ruskay v. Merriman, dated July 2, 1969 
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Exhibit U 


Stipulation granting leave to 


file second amended complaint 
in Horenstein-Ruskay, dated 


December 15, 1969 
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vated: New York, Bew York 
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SS MnO Leb. 


Decision of Metzner, D.J., partly granting 


and partly denying motion for summary 


judgment, dated March 25, 1973 (342 F. 
Supp. 264) 


M2 FEDERAL SUPPLEMENT 
o 


Sophie RUSKAY, Plaintiff, 
vw 
Julius JENSEN, Ill ct al.. Defendants 
(and three other consolidated 
actions). 
Nos, 71 Civ. 3169, 71 Civ. 4124, 71 Civ. 
$865 and 71 Civ. 1352. 


United States District Court, 
S. D. New York. 


_Mareh 25, 1972, 


Action by shareholders of a mutual 
fund against corporate investment advis- 
or, directors and officers of advisor and 
corporation, which had acquired over 90 
percent of outstanding shares of advisor 
and merged advisor into its subsidiary. 
to recover profits made by investment 
advisor’s shareholders when they sold 
their stock. The defendants moved for 
summary judgment. The District 
Court, Metzner, J., held that where suc- 
cessive actions involved claim for same 
premium paid on sale of same stock in 
same corporation purssiant to same con- 
tract between same parties as part of 
same tender offer, the one right asserted 
in bot’ actions was that of the mutual 
fund to profits made upon sale of its in- 
vestment advisor and principal under- 
writer and the single legal wrong was 
breach by defendants of their fiduciary 
duty to refrain from making personal 
profits upon sale of assets properiy be- 
longing to the fund, the second action 
was barred by res judicata. 


Judgment accordingly. 


i. Judgment €°713(2), 720 
Judgment in prior suit, if rendered 
_ on merits, is res judicata in subsequent 
action between same partics on same 
claim or cause of actiou and operates as 
absolute bar not only as te every ground 
of recovery or defense actually presented 
in prior action, but aiso as to every 
grount: which might have been present- 
ed, but where second action is upon dif- 
ferent claim or demand, prior judgment 
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operates as estoppel only as to those is- 


sues actually litigated and determined in 
prior suit. 


2. Judgment C701 : 

For res judicata purposes, inasmuch 
as real party in interest as plaintiffs in 
both suits was mutual fund and its 
sharcholders, plaintiffs were the same, 
even though the named plaintiffs might 
differ. 


3%. Judgment €570(5) 

Judgment approving settlement and 
dismissing complaint as to ali claims 
which were or might have been asserted 
in them with respect to matters and 
transactions alleged was a “judgment on 
the merits” and would be given full res 
judicata’ effect in subsequent suit be- 
tween same parties on same causes of 
action as those compromised in settle- 
ment. 

See publication Words and Phrases 

fo: other judicial constructions and 

det. ‘tions. 


4. Judgment <=570(3) 

Settlement decree dismissing com- 
plaint as to all claims which were or 
might have been asserted as to matters 
and transactions alleged eliminated need 
to have issues actually litigated and, 
since it was unaccompanied by findings 
of fact or conclusions of law, it general- 
ly ce..ld not bind parties as to any issues 
which might arise in subsequent lawsuit 
cn different cause of action. 


&. Judgment ©-585(2) 

- For res judicata purposes, two caus- 
es of action are the same if they allege 
viclation of but one right by single legal 
wrong. 


6. Judgment ©>583(2) 

Where claims tor relief in two law- 
suits depend on same operative facts and 
pertain to same disputed i:snsactions, 
they constitute the same cause of action 
for res judicata purposes. 


7. Judgment C-585(2) 

Where successive actions involved 
claim for same premium pid on sale of 
same stock in same corporation pursuant 
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to same contract between same parties 
as part of same tender offer and the one 
right asserted in both actions was that 
of mutual fund to profits made upon 
sale of its investment advisor and prin- 
cipal underwriter, and the single legal 
wrong was breach by defendants of 
their fiduciary duty to refrain from 
making personal profits upon sale of as- 
sets properly belonging to fund, second 
action was barred by res judicata. In- 
vestment Company Act of 1940, § 1 et 
seq., 15 U.S.C.A. § 80a-1 et seq. 


8 Action ©53(1) 
Plaintiff cannot split up his claim 
and cannot divide grounds for recovery. 


9. Compromise and Settlement €?26(1) 

Where mutual fund shareholders 
framed complaint in first action to avoid 
effect of prior decision that premium 
received upon sale of shares of invest- 
ment advisor does not constitute sale 
of fiduciary offices, shareholders were 
barred, after settling that case, from 
maintaining action against same defend- 
ants on basis of later decisions that 
stockholders of investment advisor must 
account to mutual fund for any profits 
received upon sale of their shares, In- 
vestment Company Act of 1940, § 1 et 
seq., 15 U.S.C.A. § 80a-1 et seq. 


10. Judgment =589(1) 

When plaintiff has two alternate 
remedies available to him upon same 
cause of action, he may not reserve one 
and sue upon the other and judgment on 
one will be bar to later suit upon the 
other. 


1L, Judgment 587 

Fact that decision on one theory of 
recovery will have no bearing on deter- 
mination of another does not mean that 
each theory states a distinct cause of ac- 
tion for res judicata purposes. 


12, Judgment ¢°632 

Where plaintiff, mutual fused share- 
holders chose the forum in prior action, 
had complete discovery on all issues, vol- 
untarily surrendered mutual fund’s 
claims in exchange for scttlement pay- 
ment and were fully aware of role 
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played by certain persons, who were not 
parties and whose participation in chal- 
lenged transactions was not independent 
of that of defendants, judgment in that 
case was a bar to shareholders’ subse- 


-quent action against such persons and 


doctrine of mutuality of estoppel did not 
preciude defensive use of res judicata. 
Investment Company Act of 1940, § 1 et 
seq., 15 U.S.C.A. § 80a-1 et seq. 


13. Release €=27 

Where plaintiff mutual fund share- 
holders executed release discharging lia- 
bility of defendant investment advisor's 
officers and directors, such release also 
discharsed advisor’s officers and direc- 
tors who were not parties to the action 
and they were not subject to suit in lat- 
er action for the same relief. Invest- 
ment Company Act of 1940, § 1 et seq., 
15 U.S.C.A. § 80a-1 et seq. 


14. Release €=33 ; 
Effect of release is governed hy in- 
tention of parties. 


15. Release 27, 38 

Where shareholders in investment 
advisor were motivated to settle action 
against them by shareholders of mutual 
fund by the imminent sale of their stock 
in advisor, so that it was inconceivable 
that parties could have intended to re- 
move liability from sellers of advisor’s 
stock only to cast it upon buyers, release 
signed by shareholders of investment 
fund released all parties to the transac- 
tion, precluding subsequent action 
against corporation which  aer:tired 
shares of advisor. Investment Company 
Act of 1940, § 1 et seq., 15 U.S.C.A. § 
80a-1 et seq. 


REP 


Pomerantz, Levy, Haudek & Block, 
New York City, for plaintiffs: William 
E. Haudek, New York City, of counsel. 

Valicenti, Leighton, Reid & Pine, New 
York City, for defendants: Albert D. 
Jordan and Elliot Paskoff, New York 
City, of counsel. 


METZNER, District Judge: 


The defendants move pursuant to Rule 
56(b), Fed.R.Civ.P., for summary judg- 
ment on the ground that all of the 
claims asserted in these four consolidat- 
ed stockholders’ derivative suits are 
barred by a judgment of this court en- 
tered on June 25, 1970 in an earlier 
stockholders’ derivative suit. 

The named plaintiffs in each of the 
four present actions are shareholders of 
United Funds, Inc. [United], and were 
shareholders during the time of the 
transactions complained of. They sue 
on behalf of United and all United 
shareholders. 


United is a mutual fund registered 
under the Investment Company Act of 
1940, 15 U.S... $ 80a-1 et seq. [the 
Act], as an open-end management in- 
vestment company. As of June 1969, it 
had assets in excess of $2 billion and 
more than 500,000 shareholders holding 


“more than 275 million shares of stock. 


Defendant Waddell & Reed, Inc. [W & 
R) was the investment adviser for Unit- 
ed in 1969 and for many years prior 
thereto. During this same period of 
time W & R also acted as the principal 
underwriter for United’s shares. De- 
fendants Roach, Waddell, Merriman and 
Valicenti were directors and officers of 
W & R during this time. 

Defendant Continental Investment 
Corporation [CIC] is a Massachusetts 
corporation. CWR Corporation, also a 
Massachusetts corporation, is a wholly- 
owned subsidiary of CIC. CIC acquired 
over 97% of the outstanding shares of 
W & K, merged W & R into its subsidi- 
ary, CWR, and changed the latter’s 
name to Waddell & Reed, Inc. [W & 
R/Mass.). Defendants Jensen, M. J. 
Wallace and N. W. Wallace are directors 
and officers of CIC. 

All four complaints, with some excep- 
tions to be mentioned Ister, are basically 
the same and scek, in essence, to recover 
profits made by W & R shareholders 
when they sold their stock to CIC. 

CiC's acquisition of W & R had its or- 
igins in a contract executed in early 
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1969 between CIC and the holders of 
61.695% of W & R's voting stock, includ- 
ing defendants Waddell, Merriman and 
Roach. Pursuant to that contract, CIC 
ayreed to purchase this block of stock at 
a price of $80 per share and to make a 
tender offer for the remaining outstand- 
ing shares of W & R at the same price. 
At the time the contract was executed, 
W & R stock had a par value of $1 per 
share and a net asset value of approxi- 
mately $18 per share. 


The parties to the contract understood 
that under the Act the advisory and un- 
derwriting agreements between United 
and W & R would automatically termi- 
nate upon acquisition of W & R by CIC. 
Therefore, CIC’s obligations were ex- 
pressly conditioned upon reinstatement 
by United's shareholders of the advisory 
agreement and reinstatement by Unit- 
ed’s directors of the underwriting agree- 
ment. 


On April 18, 1969, United’s manage- 
ment called a shareholders’ meeting for 
June 3, 1969, and sent to all fund share- 
holders a proxy statement describing the 
arrangement with CIC, secking approval 
for reinstatement of the advisory agree- 
ment upon consummation of the deal, 
and soliciting votes for re-election of the 
15 incumbent directors of United. On 
June 3rd, the shareholders approved re- 
instatement of the advisory agrcement 
and re-elected the 15 incumbent direc- 
tors. 


The complaints charge that the excess 
of purchase price over net asset value of 
the W & R shares constitutes payment 
for W & R's fiduciary positions as in- 
Vestment adviser and principal under- 
writer for United. It is claimed that 
this sale of fiduciary offices is illegal 
and that the excess, amounting to $62 
Per share, should have been paid to 
United rather than to the stockholders 
fwWeR 


It is further alleged that the April 
18th proxy statement was materially 
false and misleading in that it failed to 
reveal that United and its shareholders 
Were entitled to the profits to be made 


upon the sale of W & R shares and by 
representing that CIC contemplated no 
changes in the board of directors of 
United or in the management of W & R 
upon consummation of the acquisition. 
The complaints charge that because of 
these defects in the proxy statement the 
reinstatement of the advisory and un- 
derwriting agreements was void and the 
defendants must account to United for 
all fees received under the reinstated 
agreements. 

One of the plaintiffs makes an addi- 
tional claim based on alleged misrepre- 
sentations in proxy material sent to 
United's shareholders on April 30, 1971. 
This proxy material sought approval of 
an amendment to the advisory contract 
to increase advisory fees paid by United 
to the investment adviser. The com- 
plaint charges that the stockholders’ sub- 
sequent approval of the amendment was 
-void because it was based on misrepre- 
sentations in the proxy material. 


The defendants claim that a judgment 
of this court entered on June 25, 1970 in 
two earlier stockholders’ derivative suits 
is res judicata on all the issues raised b 


the present plaintiffs. | i en 


The first of these two actions, Horen- 
stein v. Waddell & Reed, Inc., 67 Civ. 
4175, was commenced on October 26, 
1967, and the second, Ruskay v. Merri- 
man, 69 Civ. 276, on January 23, 1969. 
The initial complaints in both suits were 
largely identical and charged that W & 
R had breached its fiduciary duty to 
United by channeling portfolio transae- 
tions through a wholly-owned subsidiary 
which acted as broker for United with- 
out reducing the management fee 
charged United. Allegations were also 
made that transactions for United were 
used by W & R to gain reciprocal trade 
and give-up agrcements for W & R with 
other brokers. 


In May 1969 plaintiffs in the 
Horenstein/Ruskay _ actions, having 
learned of CIC’s acquisition offer, 
moved and were granted leave to file 
supplemental complaints alleging that 
the W & R sharcholders were going to 
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receive an excessive price for their 
shares. It was alleged that the price 
was largely a result of the ability of the 
investment adviser of United to earn 
substantial illegal profits in its manage- 
ment of the fund, as alleged in the prin- 
cipal complaint. It was claimed that 
these illegal profits resulted from a 
preach of fiduciary duty, and therefore 
the premium paid for them was right- 
fully the property of United. 


In answer to the supplemental com- 
plaints, defendants denied these allega- 
tions, and stated that the shareholders 
approved the transaction after “full and 
fair disclosure” in the proxy statement 
by voting for the reinstatement of the 
advisory agreemént. 


On December 24, 1969, the parties in 
the Horenstein/Ruskay actions entered 
into a stipulation of settlement whereby 
the defendants agreed to pay United a 
total of $650,000 in exchange for dismis- 
sal of the complaints with prejudice. 
On June 25, 1970, after a hearing pur- 
suant to notice to stockholders, Judge 
Lasker entered judgment approving the 
settlement and dismissed the complaints 
on the merits and with prejudice as to 
“any and all claim or claims, or causes 
of action, or parts thereof which are or 
might have been asserted with respect to 
the matters and transa: ‘ions alleged in 
the said complaints. . . .”” On Octo- 
ber 10, 1970, United executed a release 
discharging all defendants named in the 
Horenstein/Ruskay actions from any 
and all claims United had or might have 
against them “for or by reason of any of 
the matters or transactions recited or 
described in the complaints, supplemen- 
tal complaints and/or pleadings filed by 
the plaintiffs in_the above entitled ac- 
tions; : «3 


{1] Any discussion of the issues 
presented by this motion must begin 
with the classic statement of the rules of 
res judicata and collateral estoppel sct 
forth in Cromwell v. County of Sac, 94 
U.S. 351, 24 L.Ed. 195 (1876). Accord- 
ing to that case, the judgment in a prior 
suit, if rendered on the merits, is res ju- 
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dicata in a subsequent action between 
the same parties on the same claim or 
cause of action and operates as an abso- 
lute bar not only as to every ground of 
recovery or defense actually presented in 
the prior action, but also as to every 
ground which might have been present- 
ed. However, where the second action is 
upon a different claim or demand, the 
prior judgment cperates as an estoppel 
only as to those issues actually litigated 
and determined in the prior suit. See 
also Lawlor v. National Screen Service 
Corp., 349 U.S. 322, 326, 75 S.Ct. 865, 99 
L.Ed. 1122 (1955) ; Commissioner of In- 
ternal Revenue v. Sunnen, 333 U.S. 591, 
597, 68 S.Ct. 715, 92 L.Ed. 898 (1948); 
Baltimore Steamship Co. v. Phillips, 274 
U.S. 316, 319, 47 S.Ct. 600, 71 L.Ed. 
1069 (1927). 


These rules raise five basic questions: 


-(1) Were the parties in the prior ac- 
tion the same as in the present one? 


(2) Did the prior action go to judg- 
ment? 


(3) If so, was that judgment on the 
merits? 


(4) Were the claims or causes of ac- 
tion in che prior suit the same as in the 
present one? 


(5) If not, what issues were actually 
litigated and determined in the prior 
suit? 


(2) The first three of these ques- 
tions are easily disposed of in the 


present litigation. Both the Horen- 
stein/Ruskay actions and the instant 
suits were brought derivatively on be- 
half of United and its shareholders, 
and therefore the plaintiffs in all ac- 
tions are the same. The real party in 
interest in these suits is the fund and 
its shareholders, even though the named 
plaintiffs might be different in cach 
case. Of the defendants, W & R Merri- 
man, Roach and Waddell are parties in 
ali the actions. The effect of 
Horenstcin/Ruskay on those who were 
not named in that suit will be discussed 
later. 


ds eee: ae me ee © enh oso Cele ee 


RUSKAY v. JENSEN 
Cite a» 342 F.Supp. © £5972) 


[3,4] As to the second question, on 
June 25, 1970 a judgment was entered in 
the Horenstein/Ruskay actions approv- 
ing the settlement and dismissing the 
complaints as to all claims which were 
or might have been asserted in them 
with respect to the matters and transac- 
tions alleged. Such 2 settlement deeree 
is a judgment on the merits and is given 
full res judicata effect in a subsequent 
suit between the same parties on the 
same causes of action as those compro- 
mised in the settlement. Smith v. Alie- 
ghany Corp., 394 F.2d 381, 391 (2d Cir.). 
cert. denied, 393 U.S. 939, 89 S.Ct. 
300, 21 L.Ed.2d 276 (1968); Stella v. 
Kaiser, 218 F.2d 64, 65 (2d Cir. 1954), 
cert. denied, 350 U.S. 835, 76 S.Ct. 71, 
100 L.Ed. 745 (1955). However, the col- 
lateral estoppel effect of a se‘‘lement 
decree is greatly limited. Since a set- 
tlement such as the one in Horen- 
stein/Ruskay eliminetes the need tc 
have issues actually litigated and is 
unaccompanied by findings of fact or 
conclusions of law, it generally cannot 
bind the parties as to any issues which 
might arise in a subsequent lawsuit on a 
different cause of action. Lawlor v. Na- 


tional Screen Service Corp., supra. 


This brings us to the heart of the 
present controversy : whether the causes 
of action in Horenstein/Ruskay are the 
same as those here. A determination of 
this issue requires analysis of the vari- 
ous claims asserted in the present and 
prior suits. i 

In the Horenstein/Ruskay actions tvs 
basic claims were raised: 

1. Acclaim, asserted *- the principal 
complaints, to recover u'egal profits 
made by W & R as manager of United; 


2. A claim, asserted in the suppie- 
mentary complaints, to recover ihe pre- 
mium to be paid W & R shareholders by 
CIC as payment for past and fuiuce ille- 
gal profits obtainable as manager of 
United. 


In the present litigation, three dis- 
tinct claims can be culled from the com- 
plaints: ; 


1. Acclaim for the excess of purchase 
price over net asset value of the W&R 
shares, based on a charge that this ex- 
cess constitutes payment ror W & R’s fi- 
duciary offices as investment adviser 
and principal underwriter for United; 

2. A claim for profits. made under 
the reinstated advisory and underwrit- 
ing agreements, based both on misrepre- 
sentations in the proxy statement of 
April 18, 1969, and_on_the_ illegality of 
the sale of f iduciary_offices; 

3. A claim for prefits made under 
the advisory agreement as amended in 
1971, based on misrepresentations in the 
proxy material of April 30, 1971. 


The major dispute between the parties 
here is whether the first claim in the 
gresent suits is identical to the claim as- 
serted in the supplemental complaints in 
the Worenstein/Ruskay actions. The 
court eonciudes that it is, and it is 
thevefore barred by res judicata. 


[5,6] Two causes of action are the 
same if they allege “the violation of but 
one right by a single legal wrong.” Bal- 
timore Steamship Co. v. Phillips, supra 
974 U.S. at 321, 47 S.Ct. at 602. Where 
the claims for relief in two lawsuits de- 
pend on the same operative facts and 
pertain to the same disputed transac- 
tions, they constitute the same cause of 
action. Saylor v. Lindsley, 391 F.2d 
965, 969 n. 6 (2d Cir. 1968); Engel- 
hardt v. Bell & Howell Co., 327 F.2d 30, 
33 (8th Cir. 1964); Williamson v. Col- 
umbia Gas & Electric Corp., 186 F.2d 
464, 470 (3rd Cir. 1950), cert. denied, 
341 U.S. 921, 71 S.Ct. 743, 95 L.Ed. 1355 
(1951). 


(7] Such is the case here. Both 
Horenstein/Ruskay and the present case 
involve a claim for the same premium 
paid in the same sale of the same stock 
in the same corporation pursuant to the 
same contract between the same parties 
as part of the same tender offer. The 
one right asserted in both actions is the 
right of United to the profits made upon 
sale of its investment adviser and prin- 
cipal underwriter. The single legal 
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wrong.is the breach by defendants of 
their fiduciary duty to refrain from 
making personal profits upon a sale of 
assets properly belonging to United. 

The fact that the settling plaintiffs 
alleged a formula for computing dam- 
ages different from that urged here is 
not a distinguishing factor between the 
two sets of cases. In the former the 
premium paid for the stock was alleged 
to be a capitalization of the illegal prof- 
its which could be made from the man- 
agement contracts. In the instant cases 
the premium is alleged to have been paid 
for reinstatement of the contracts under 
which W & R was making its illegal prof- 
its. However denominated, it is the 
same asset which is in dispute in both 
actions. The management contracts 
were inseparable from the profits which 
could be made from them. 


[8] If the plaintiffs here were to be- 


successful in their claims, United would 


_be recovering the same premium twice. 


Obviously such a result is inconceivable. 
A plaintiff ‘cannot even split up his” 
claim - ; and, a fortiori, he can 
not divide the grounds for recovery.” 
United States v. California & Oregon 
Land Co., 192 U.S. 355, 358, 24 S.Ct. 
266, 267, 48 L.Ed. 476 (1904). 

The instant case presents a situation 
similar to the one in Chicot County 
Drainage District v. Baxter State Bank, 
308 U.S. 371, 60 S.Ct. 317. 84 L.Ed. 329. 
(1940). In that case, plaintiff sought to 
avoid the res judicata effect of a prior 
judgment by arguing that the statute 
pursuant to which the court had acted 
was subsequently declared unconstitu- 
tional in an unrelated case. The 3u- 
preme Court rejected this argument, 
stating ihat since plaintiff had an op- 
portunity i the prior proceeding to liti- 
gate the constitutionality of the statute 
and failed to do so, it was bound by the 
prior determination. 


(9,10] When the supplemental com- 
plaints in the Horenstein/Ruskay ac- 
tions were filed, the leading a:thority 
on the accountability of an investment 
adviser for profits made on the sale of 


447 
its shares was Securities and Exchange 
Commission v. Insurance Securities, 
Inc., 254 F.2d 642 (9th Cir.), cert. de- 
nied, 358 U.S. 823, 79 S.Ct. 38, 3 L.Ed. 
2d G4 (1958). This case held that a 
management contract is not an asset of 
the fund, and that a premium received 
upon the sale of shares in the invest- 
ment adviser does not constitute a sale 
of fiduciary offices. Rather than csa- 
ducting a frontai assanit upon the /n- 
surance Securitice yule, the tlor- 
enstein/Ruskay plaintiffs sought to 
skirt the issue. They scrupulously 
avoided using “fiduciary offices” lan- 
guage in their supplemental complaints, 
instead terming the premium a payment 
for illégal profits. The memoranda sub- 
mitted in support of the sroposed sett!e- 
ment show that on¢ reason for settling 
was plaintiffs’ recegnition that the /n- 
surance Securities case made recovery 
on the supplemental ccmplaints doubtful. 
Then in 1971 the Second Circuit decided 
Rosenfeld v. Black, 445 F.2d 13837 (2d 
Cir. 1971), appeal pending, which reject- 
ed the Insurance Securitizs rule and held 
that stockholderg of an investment ad- 
viser must account to the fund for any 
profits received upon fa: of their 
Shares. In the wake of tziy decision, 
the present plairiffs i:itiated their 
lawsuits. lowever, as in the Chicot 
case, supra, it is clear that p’sintiffs in 
Horenstein/Ruskay had an oyy.arterity 
to attack /nsurance Securities ane ches 
not to do so. Now that /nsurexce Sect:- 
ritics has been success{fuily challenged, 
plaintiffs cannot reap the benefits of a 
claim which was consciously avoided be- 
fore. When a plaintiff has two alter- 
nate remedies available to him upon the 
same cause of action, he may not reserve 
one and sue upon the other. A judg- 
ment on one will be a bar to a later suit 
upon the other. United States v, Cali- 
fornia & Oregon Land Co., supra: 
Burns Bros. v. Central R.R. of New Jer- 
sey, 202 €.2d 910, 913 (2d Cir. 1953). 


Plaintiffs urge that proof of the claim 
here would require evidence different 
from that needed to prove the first ac- 
tions. The “same evidence” test may be 
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useful as a positive test for determining 
the identity of claims, but it is not valid 
as a negative test. Engelhardt v. Bell & 
Howell Co., supra 327 F.2d at 34. 


{11] It will often be true that a de- 
cision on one theory of recovery will 
have no bearing on the determination of 
another. This docs not mean that cach 
theory states a distinct cause of action. 


For example, in Baltimore Steamship 


Co. v. Phillips, supra, the Court held 
tha: a claim of negligence based on the 
use of defective machinery was identical 
to a claim of negligence in regard to the 
same injury against the same defendant 
based on negligent operation of that ma- 
chinery. Nonetheless, it cannot be dis- 
puted that a determination that the ma- 


chinery was not defective would not — 


have precluded a finding that it was op- 
erated negligently. 

Plaintiffs further contend that, in 
any event, the judgment in Horen- 
stein/Ruskay cannot bar their claim 
insofar as it is asserted against 
those defendants who were not parties 
to the earlier suits. They rely on the 
doctrine of mutuality of estoppel. How- 
ever, the mutuality requirement has, 
been greatly diluted in the Second Cir- 
cuit by Zdanok v. Glidden Co. 327 F.2d 
944 (24 Cir.), cert. denied, 377 1’ S. 934, 
84 §.Ct. 1338, 12 L.Ed.2d 298 (1964). 
The court there held that in a proper 
case mutuality should not be used to 
preclude defensive use of res judicata 
against a person who was a party to the 
earlier litigation. This approach has re- 
cently been approved by the United 
States Supreme Court. Blonder-Tongue 
Laboratories, Inc. v. University of Ili- 
nois Foundation, 402 U.S. 313, 91 S.Ct. 
1434, 28 L.Ed.2d 788 (1971). 


(12] The present case is a proper 
one for dispensing with the mutuality 
requirement. The plaintiffs in Horen- 
stein/Ruskay chose the forum in which 
they litigated, had complete discov- 
ery on all issues, and voluntarily sur- 
rendered United's claims in exchange for 
the $650,000 settlement payment. Fur- 
thermore, they were fully aware of the 


role played by the present defendants - 
who were not parties to the earlier pro- 
eeeding. The participation of these de- 
fendants in the challenged transactions 
was not independent of that of the other 
defendants, and in fact in the present 
complaint they are named merely as 
“co-conspirators with the Horen- 
stein/Ruskay defendants. 


{13] In any event, regardless of 
questions of mutuality, the court holds 
that the release executed by the plain- 
tiffs in Horenstein/Ruskay has dis- 
charged all present defendants, including 
those who were not parties to that ac- 
tion. W & R, its officers and directors 
are within the express terms of the re- 
lease. 


(14,15) The other defendants, CIC 
and persons associated with it, may also 
take advantage of the release. The ef- 
fect of a release is governed by the in- 
tentions of the parties. Zenith Radio 
Corp. v. Hazeltine Research, Inc., 401 
U.S. 321, 342-348, 91 S.Ct. 795, 28 L. 
Ed.2d 77 (1971). In the present case 
the conclusion is inescapable that the 
parties in Horenstein/Ruskay intended 
their release to discharge all persons in- 
volved in the CIC acquisition transac- 
tion. The memoranda in support of the 
settlement point out that a major factor 
mecivating the defendants to settle was. 
the imminent sale of their stock to CIC. 
The defendants desired to remove all po- 
tential clouds on that stock before trans- 
ferring it to CIC. It is inconceivable 
that the parties could have intended to 
remove liability from the sellers only to 
cast it upon the buyers. The plaintiffs 
must have intended to release all parties 
to the transaction. 


This leaves for consideration the re- 
maining two claims asserted by plain- 
tiffs in the present cases. As mentioned 
above, these claims relate to profits 
made under the advisory and underwrit- 
ing agreements between United and 
W & R after the CIC acquisition and 
profits made under the amended 1971 
advisory agreement. 
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It is clear that these claims constitute 
causes of action separaic and distinct 
from any asserted in the Iioren- 
stein/Ruskay suits and are not barred 
by the prior actions. 

efendants’ motion for summary 
judgment is disposed of in accordance 
with the above opinion. 

So ordered. 
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Judgment of dismissal, dated May 6, and entered May 7, 1970 


UNITED STATES DISTRICT COURT 
SOUTHERW DIS@RICT OF NEW YORK 
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SOPHIE RUSKAY, 


Plaintiff, 
-against- 


JULIUS JENSEN IIT CHAUNCEY L. WADDELL 
JOE JACK MERRINAT MONTE J. WALLACE 
CORNET TUS ROACH NEIL W. WALLACE 
MITCHEL J. VALICENSI 


JOHN DOE 1 to JOHN DOE 100 (fictitious names, ACTYO! HO. 7 
the true names being unknown to plaintiff, the 
varties intended being those, other than any 
defendants above named, who on or before 
' April 18, 1969 entered into an agreement to 
Sell stock of Waddell & Reed, Ine. to 
Continental Investment Corporation); 


RICHARD ROE 1 to RICHARD HOE 1,000 (fictitious 
names, the true names being unknown to plain- \: Consolidated 
tiff, the parties intended being those, other Index lo. 


than any defendants above named, who in 1969 7. Civ. 3369 (LPG) 
sold.stock of Waddell & Reed, inc. to 
Continental Investment Corporation); 


WADDELL & REED, INC. (a New York corporation); 
WADDELL & REED, INC. (a Massachusetts corpora- 

tion previously known as CWR Corvoration); JUDGHENS PUASUANT 
CONTINENTAL INVESTHENDT CORPORATION and TO. Fo, Bs CLV. ©. S405) 
UNITED FUNDS, INC., ee arr ee 


MAY uv 19/0 


Defendants. 
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MICROFILM 


WEBSTER FACTORS, INC., ACTION 110. 2 


Plaintitfr, 
-against= 


CHAUNCEY L. WADDELL, RICHARD H. WADDELL, 
THEODOR H. WADDELL, MITCHELL J, VALICENT 
ROBERT PERSONS, JAMES W. LIPER, JR., JAC D. 
MERRINAN, CORVELIUS ROACH, GERAI-D A. GILBERT, 
JOE JACK: MERRIMAN, EDGAR SHOOK, CAMERON KK. 
REED, DUSTOr! BROOKPIELD, JAY 8. DILLINGHAM, 
CLAREIICE O. FELL, JACKSON wW, GOSS, W.. SIARDY 
HENDROW, JULIUS JENSEN EEL, JOHN A RRO, 
THOMAS G,. HacLAUGHLIN, WILLIAM A. REASONER, 
CARL 8. SCHUDZ, HOMGT J, WALLACE, JELL We 
WALLACE, JOlUI DB, WORHALL, WADDELL & REED, 1c. 
(a dew York cornoration), WADNELL & REED, INC. 
(a Massachusetts cornoration formerly known 

as CUR Corporation), CONTINENTAL LIVES@iny™ 
CORPORATION and UNITED Fins, LilCs y 


Defendants. 
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IRWIN L. FEINBERG, as trustee for HALE! K. 
FEINBERG, and IRWIN L. FEITIUBERG and HELEN 

K. FEINBERG as Joint Tenants, 


Plaintiffs, 
-against- 


JULIUS JENSEN IIT CHAUNCEY L. WADDELL 
JOE JACK MERRIVMAY MONTE J. WALLACE 
CORNELIUS ROACII NEIL W. WALLACE 
MITCHEL J. VALICENT 


WADDELL & REED, INC. (a New York corporation); 

WADDEL]. & REED, INC. (a Massachusetts corpora- 
tion previously known as CIR Corporation) ; 

CONTINENTAL INIVESSIESNT CORPORATION and 

UNITED FUNDS, INC., 


Defendants. 


LOUIS FELDMAN, Trustee for 
NESSA FELDMAN, 


Piainesrf, 
~against-= 


JOE JACK HERRIMAN, JULIUS JEIISEN IIIf, 
CORMIPLIUS ROACH, HITCHEL J. VALICENTI, 
CRAUNHCEY OU. WADDELL, MOQHUZE J. WALLACE, 
REIL W. WALLACE, WADDELL & REED, TIC, 
(a Nassachusetts cornoration previously 
known as CWR Corporation), WADDELL & 
REED, Itic. (a New York cornoration), 
CONTINENTAL ISVeESTHENS CORPORATION and 
UNITED FUNDS, ItIC., 


od 


Defendants. 


JUDITH BERISCTEIN, 
Plaintiff, 
-against- 


DUTTON BROOKPIELD, JAY BR. NILLINGUAT, ‘TACHSO' 

W. GOSS, JULIUS JZNSFI! III, GLEnol =. JOHNSON, 
JON] A. NROMN, J. DOYLM PATTERSON, WILLIAM A. 
REASONER, MITCHEL J. VALICENTI, FRIDE2ICN VOGEL, 
Zit, WW, J. WALLACE, JON 3, ORUALL, IR., 31. YW. 
WALLACE, WADDELL & REED, Inc. (a ‘assachusetts 
corporation), CONTISMICAL INVESTENT CORPORATION, 
FIRST IATIOUAL BAUK OF NOSTON, KANSAS CITY 
SECURITIES CORPORATION and UNITED FuNns, Ine., 


Defendants. 


ACTION 


A S32 


Claims having been asserted derivatively on behalf 
‘of United Funds, Inc. (the "Fund") in the above-captioned 
consolidated shareholder actions numbered "1" to "4" inclusive 
alleging that, on or about July 2, 1969, substantially all of 
the stock of Waddell & Reed, Inc. ("W&R/NY"), a New York 
corporation and, at that time, the investment adviser of the 
Pund, was acquired by Continental Investment Corporation ("CIC") 
and/or Waddell & Reed, Inc. ("W&R/Mass."), a Massachusetts 
corporation and a wholly-owned subsidiary of CIC, from the former 
shareholders of W&R/NY at a price substantially exceeding the par 
share book value of the assets of W&R/NY and that the Fund has a 
right to recover some or all of such excess from the former 
sharehold2rs of W&R/NY including Chauncey L. Waddell, Cornelius 
Roach, Joe Jack Merriman and Mitchel J. Valicenti (hereinafter the 
"Selling Shareholder Defendants"); from W&R/NY and WxR/Mass. as 
the successor by merger of W&R/NY; as well as from the defendants 
(hereinafter the "Buying Group Defendants") Julius Jensen III, 
Monte J. Wallace, Neil W. Wallace, CIC and W&R/Mass. (other than 
in its capacity as the successor by merger to WxR/NY); and 

Said claims having been dismissed by an Order of this 
Court, dated March 25, 1972, Ruskay v. Jensen, et al. 342 F. Supp. 
264 SDNY 1972, (hereinafter the "Partial Sutamary Judgment Order") 
in favor of all of the above-named defendants and no judgment 
having been entered upon the Partial Summary Judgment Order for 
the reason that it constituted a disposition of fewer than all of 
the claims asserted in the aforesaid consolidated shareholder 


actions; and 


This Court having, pursuant to Fed. R. Civ. P. 23.1, 


thereafter approved a Stipulation of Settlement and Compromise 


entered judgment thereon dismissing all of the claims asserted 
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in the above-captioned consolidated shareholder ections numbered 


"1" to "5" inclusive except: 

(14) The claims heretofore dismissed by the 

Partial Summary Judgment Order to the extent 

such claims were asserted against the Selling 

Shareholder Defendants, W&R/NY and W&R/Mass. 

in its capacity as the successor by merger to 

W&R/NY; and 

(41) Claims in the nature of indemnity and/or 

contribution asserted or which may be asserted 

by any of the Selling Shareholder Defendants 

against CIC and/or W&R/Mass. in respect of the 

metters which were the subject of the Partial 

Summary Judgment Order; and 

The aforese:d judgment of this Court entered pursuant to 
the aforementioned Stipulation of Settlemen nd Compromise having 
dismissed as against the Buying Group Defendants including W&R/Mass. 
(except in its capacity of successor by merger to W&R/NY) the 
claims which were the subject of the Partial’ Summary Judgment Order; 

Now, upon the Order and Memoratidim Decision of this 
Court (Metzner, J.), dated March 25, 1972, granting Partial Summary 
Judgment as hereinabove set forth; upon the sub-joined consent of 
the counsel for all parties; and it being CERTIFIED pursuant to 
Fed. R. Civ. P. 54(b) that there no longer exists any just reason 
to délsy the entry of judgment upon the Partial Summary Judgment 
Order; it is 

ORDEPED, ADJUDGED AND DECREED that: 

(A) The above-captioned shareholder actions 

numbered "1" to "4" inclusive be and the same 


hereby are dismissed on the merits in respect 


a al 5 $ 
iW Uf 7) : ‘ ( » ee 
F } A A. } ee oy \ » » 3 ae 


oy a ry ey 8 Pa OR AR a 3” ’ 


of the claims heretofore determined by the A 454 

Partial Summary Judgment Crder of this Court, 

dated March 25, 1972, with prejuaice to United 

Funds, Inc. and its shareholders, including all 

plaintiffs hereinabove named in such share- 

holder actions, in favor of the defendants 

Chauncey L. Waddell, Cornelius Roach, Joe Jack 

Merriman, Mitchel J. Vaiicenti, W&eR/NY and W&R/Mass. 

in its capacity as the successor by merger to 

W&R/NY; 

(B) Said defendants recover from plaintiffs anete 

costs and disbursements in respect thereto; and 

(C) This judgment be entered by the Clerk of the 

Court pursuant to the provisions of Fed. R. Civ. 

P. S4(b); and it is further 

ORDERED that this Court will retain jurisdiction over the 
cross-claims for indemnity asserted by the defendant Chauncey L. 
Waddell against CIC and W&R/Mass. as well as of any claims which 
the above-named Selling Shareholder Defendants may have against 
CIC and/cr W&R/Mass. in the, nature of contribution or indemnity 


in respect of the claims which are the subject of this judgment. 


Done in the Southern District of New York, this: ~day 
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7 Saihed © States DASGrice Judge. 
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The undersigned counsel for the parties in the above- 
captioned consolidated shareholder actions hereby consent to the 
form of the above order and judgment, waive notice of the settle- 
ment thereof; and consent to the entry thereof without prejudice 


to the issues of 
of United Funds, 


Ine. d¥ an 
actions numbered 


FOMERANTZ LEVY HAUDEX & BLOCK 


néral Counsel ror all rlaintiffs 
and Attorneys for Plaintiff Sophie 
Ruscxay Action No. 1 
295 Madison Avenue 
New York, New York 10017 
Tel: (212) 532-4800 


WEINSTEIN LEVINSON 
ae 


Vd: d Soles 
By oe Foe bee Cee 7 
Attorneys for flaintis? webster 
wactors, Inc. Action No. 2 

ll Park Flace 

New York, New Yor 


10007 
Tel: (212) 227-4hu8 


MORTIMER A. SHAPIRO 


PO st eeu ‘ a 
aye : OF ae 
Attorney Sor Plaintie? trwin 1. 
a et al. Action No. 3 
9 East th Street 
New York, New York 10016 
Tel: (212) 725-2240 


TAVID 3.S. COHEN and ABRAHAM M. GLICKMAN 
a ‘4 A pa ‘ 4 


Wij ge 7 el ae a ee 
al x ae 


Nissen ‘ , 
a, 
Attorneys for Flaintis? Lours Feldman 
Action No. 4 
919 Third Avenue 
New York, New York 
Tel: (212) 486-1260 


ed a 


CG fe aa al 
f 


10022 


KASS, GOODKIND, WECHSLER & GERSTEIN 


gs 
By. 
Attorney for Plainti?? Judith 
Bernstein Action No. 5 
122 East 42nd Street 
New York, New York 10017 
Tel: (212) 867-8570 


any appeal which may be taken therefrom on benalf 
nony or all of the plaintiffs named in 
46 7h" ineinatve, 


} 
we 
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vtorneys for Vefen vi. 
WeR/Mass,, CIC, XC&C, lius 
Roach, Joe Jack Merriman, Mitchel 
J. Valicenti, Julius Jensen III, 
Monte J. Wallace, Neil W. Wallace 
and William Reasoner 
437 Madison Avenue 
New York, New York 10022 
Tel: (212) 593-3434 
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KELLEY DRYE &\ WARREN 


By. 
torneys for Verivative 
United Funds, Ine. 
350 Park Avenue 
New York, New York 10022 
Tel: (212) 752-5800 


verencant 


SULLIVAN & CROMWELL 


t- 
ttorneys ror Lezendant Chauncey 
L. Waddell 

48 Wall Street 

New York, New York 10005 


Tel: (212) 952-8100 


M ae ee 


SIMPSON THACHER & BARTLETT 
' oe 


Attorneys for Derendants 
Brookfield, Dillingnam, Johnson, 
Kroh, Patterson and Vogel ~ 

One Battery Fark Flaza 

New York, New York 10004 

Tel: (212) 483-9000 


POMERANTZ LEVY Hi 
General Counsel 


and Attorneys 


Street 
New York 10016 
725-2240 


COHEN and ABRAHAM M. 


GLICKMA 


Attorneys for Plaintiff Louis 
s 
be 


No. 


KASS, GOODKIND, WECHSLER & 
GERSTEIN 

Attorney for Plaintifé Judith 
Bernstein Action No. 5 

122 East 42nd Street 

New York, New York 10017 
Tel.: (212) 867-8570 


KELLEY DRYE & WARREN 

Attorneys for Derivative Defendant 
United Funds, Inc. 

350 Park Avenue 

New York, New York 10022 

fTel.: (212) 752-5800 


SULLIVAN & CROMWELL 

Attorney for Defendant Chauncey 
L. Waddell 

48 Wall Street 

New York, New York 10005 

Tel.: (212) 952-8100 


SIM2SON THACHER & BARTLETT 
Attorneys for Defendants 
Brookfield, Dillingham, Johnson, 
Kroh, Patterson and vogel 

One Battery Park Plaza 

New York, New York 10004 

Tel.: (212) 483-9000 


Plaintiff's notice of appeal, dated June 4, 1976 


Hage 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SOPHIE RUSKAY, ACTION NO. 
Plaincire, 
~against- 
JULIUS JENSEN III, #t al., 


Defendants. 


ACTION NO. 2 
Plaintiff, 3 


i “7 
Lhe er Ts 


-against- Consolidated Index 


71. Civ. 3169 (Lec) 
CHAUNCEY L. WADDELL, et al., -) 


lt - Noe s 


~ 


Defendants. NOTICE OF APPEAL — 


a 


IRWIN L. FEINBERG, et 
Plaintiffs, 
ACTION NO. 
-against- 


' JULIUS JENSEN III, 


Defendant. 
LOUIS FELDMAN, 
ACTION NO. 
Plaintiff, 
~against- 


| JOE JACK MERRIMAN, et al., 


Defendants. 


| JUDITH BERNSTEIN, et al., 


ACTION NO. 
Plaintiffs, 


~against- 


wee erecneesecscneencceveamtan an tne CCC CALC eee 


|| DUTTON BROOKFIELD, et al., 


Defendants. 


NOTICE is hereby given that the plaintiffs in Actions 
No. 1, 2, 3 and 4, to wit, plaintiffs Sophie Ruskay, Webster 
Factors, Inc., Irwin L. Feinberg as trustee for Helen K. Feinberg, 
Irwin L. Feinberg and Helen K. Feinberg as joint tenants, and 
Louis Feldman, trustee for Nessa Feldman, hereby appeal to the 
United States Court of Appeals for the Second Circuit froma 
judgment herein entered on May 7, 1976 dismissing on the merits 
said Actions No. 1, 2, 3 and 4 in respect of ‘he claims hereto- 
fore determined adversely to said plaintiffs by the partial 
summary judgment order of this Court dated March 27, 1972. Said 
partial summary judgment order, so far as it is adverse to said 


plaintiffs, will likewise be brought up fer review. 
4 


| Dated: “New York, New York 
June 4, 1976. 


Yours, etc., 


POMERANTZ LEVY HAUDEK & BLOCK 


By = e 

General Counsel for all Plaintiffs 
and Attorneys for Plaintiff Sophie 
Ruskay in Action.No. 1 

295 Madison Avenue 

New York, N.Y. 10017 

Tel. No. 212-532-4800 


Clerk, United States District Court 
Southern District of New York 
United States Courthouse 

Foley Square 

New York, N.Y. 10007 


WEINSTEIN & LEVINSON, ESQS. 
Attorneys for Plaintiff Webster 
Factors, Ine. Action No. 2 

ll Park Place 

New York, N.Y. 19007 

Tel. No. 212-227-4448 


MORTIMER A. SHA 'IRO, ESQ. 
Attorney for Plaintiff Irwin L. 
Feinberg, et al. Action No. 3 
600 Madison Avenue 

New York, N.Y. 10022 


ABRAHAM M. GLICKMAN, ESQ. 

Attorney for Plaintiff Louis 
Feldman Action No. 4 

20¢ East 7lst Street 

New York, N.Y. 10021 


DAVID’ B.S; (COHEN), | ESO: 

Attorney for Plaintiff Louis 
Feldman Action No. 4 

919 Third Avenve 

New York, N.Y. 10022 


KASS, GOODKIND, WECHSLER & GERSTEIN, ESQS. 
Attorneys for Plaintiff Judith 
Bernstein Action No. 5 
122 East 42nd Street 
New York, M.Y. 10017 


COLE & DEITZ, ESQS. 

Attorneys for Defendants Waddell & Reed, Inc. 
(a New York corporation), Waddell & Reed, Inc. 
{a Massachusetts corporation previously known 
as CWR Corporation), Concinental Investment 
Corporation, Kansas City Securities Corporation, 
Cornelius Roach, Joe Jack Merriman, Mitchel J. 
Valicenti, Julius Jensen, III, Monte J. Wallace 
and Neil J. Wallace 

40 Wall Street 

New York, N.Y. 10005 


KELLEY DRYE & WARREN, ESQS. 

Attorneys for Derivative Defendant 
United Funds, Inc. 

350 Park Avenue 

New York, N.Y. 10022 


SULLIVAN & CROMWELL, ESQS. 

Attorneys for Defendant Chaucey 
L. Waddell 

48 Wall Street 

New York, N.Y. 10005 


SIMPSON THACHER & BARTLETT, ESQS. 
Attorneys for Defendants 
Brookfield, Dillingham, Johnson, 
Kroh, Patterson and Vogel 
One Battery Park Plaza 
New York, N.Y. 10004 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


Cynthia HurwitZ, being duly sworn, deposes and 
says: that she is employed by Pomerantz Levy Haudek & Block, 
General Counsel for all Plaintiffs and Attorneys for Plaintiff 
Sophie Ruskay Action No. l; that on the 4th day of June, 1976, 
she served the within “Notice of Appeal" upon the attorneys 
listed therein, by enclosing true copies thereof in securely 
sealed, postpaid wrappers, addressed to said attorneys, by 
depositing the same in the post office box regularly main- 
tained by the United States Government at 295 Madison Avenue, 
New York, N.Y. 10017. 


Deponent further says that the said attorneys are 
the attorneys herein and that the addresses set forth on 
said wrappers are the office and post office addresses given 
in the within action. 


Deponent is over the age of 21 years and is not 4 
party to the action. 


ff A, ee 


CYNTHIA HURWITZ 
Sworn to before me, this 


4th day of June, 1976. 


ROSE EELt. ,, 
NOTARY PUBLIC. Sie ans 
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